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December 19, 2003
Jonady Hom Sun
California Public Utilities Commission

505 Van Ness Avenue

San Francisco, CA 94102-3298


Re:
Your Request for Informal Assistance


Our File No. I-03-281
Dear Ms. Sun:


This letter is in response to your request for advice on behalf of Randolph Wu, General Counsel of the California Public Utilities Commission (“CPUC”), regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Since your request does not identify a specific decision or proceeding and only seeks our general guidance, we are treating your request as one for informal assistance.
  This letter should not be construed as assistance on any decisions of the CPUC that may have already taken place.  Our assistance is based on the facts presented in your request; the Fair Political Practices Commission (“Commission”) does not act as a finder of fact when it provides assistance.  (In re Oglesby (1975) 1 FPPC Ops. 71.) 
QUESTION


To determine whether it is reasonably foreseeable that a governmental decision of the California Public Utilities Commission (“CPUC”) will have a material financial effect upon Mr. Wu’s economic interests, is it sufficient to determine whether the decision will have a material financial effect during the 12-month period immediately following the date of the decision?
CONCLUSION


No.  The Commission’s regulations do not specify a period of time within which a public official may consider a material financial effect on his or her sources of income to be considered reasonably foreseeable.   Rather, this is a factual determination to be made based on the totality of the circumstances surrounding a particular governmental decision, as well as the nature of the decision itself.
ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.
    The general rule, however, is that a conflict of interest may exist whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests.

You acknowledge that as general counsel of the CPUC, Mr. Wu is a public official and infer that we are to assume that he will be making, participating in making, or influencing governmental decisions of the CPUC concerning active telecommunications carriers.  You also ask us to assume that he has an economic interest in two telecommunication carriers
 which, although having received certificates of public convenience and necessity from the CPUC, are inactive and not presently providing any services within California that are subject to the jurisdiction of the CPUC.
  Given this background, your question concerns only the sixth step
 of the Commission standard analysis and our response is limited accordingly. 

A conflict of interest may arise only when the decision has a reasonably foreseeable financial impact on a public official’s economic interests that is material.  (Regulation 18700(a).)  A material financial effect upon economic interests is considered reasonably foreseeable if there is a substantial probability, under the totality of the circumstances, that it will occur.  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198 [citing U.S. v. Mississippi Valley Generating Co. (1961) 364 U.S. 520, 555].)  The question of whether a governmental decision will have a reasonably foreseeable material financial effect is a factual one and therefore has to be answered on a decision-by-decision basis.  (In re Thorner, supra; Olson Advice Letter, No. A-00-237.)


The Commission’s regulations do not presently provide a “bright line” test to determine when a financial effect might be considered reasonably foreseeable.  (See regulation 18706.)  In this regard, although, regulation 18706(b) (enclosed) lists five factors which a public official should consider in determining whether a governmental decision will have a reasonably foreseeable material financial effect with respect to sources of income, the element of time is not one of those listed factors.  
 
To determine whether it is reasonable to examine only the foreseeable financial effects of a decision occurring, if at all, during the 12-months subsequent to the date of a decision, depends on the totality of the circumstances surrounding the decision, as well as the nature of the decision itself.  (In re Thorner, supra.)  Since this is a highly fact-dependent analysis, we are unable to categorically state whether all CPUC decisions as you describe are limited in their reasonably foreseeable financial effects, to the 12-month period immediately subsequent to those decisions.    

You should note, however, that Commission staff is currently exploring through a proposed rulemaking whether a special type of “foreseeability” analysis would be appropriate for governmental decisions concerning the adoption or amendment of general plans.  An interested persons meeting is expected to be held on January 13, 2004, to solicit public comment on these issues.  Please see the Commission’s website for more information on this meeting.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  Kenneth L. Glick



       Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed.)  


	�  This eight-step analysis is found at regulation 18700, subdivisions (b)(1) – (8)), and is discussed in the enclosed Commission publication, “Can I Vote? Overview of the Conflict Laws” and also in our June 9, 2003, advice letter to you concerning Mr. Wu (See Sun Advice Letter No. A-03-079).


	�  These are El Paso Global and its subsidiary, El Paso Networks, L.L.C. 


	�  In our advice letter to you dated June 9, 2003 (No. A-03-079), we concluded that since El Paso Power  Operations Co. and El Paso Merchant Energy Company were sources of income of $500 or more to Mr. Wu over a 12-month period, these subsidiaries of El Paso Energy Corporation, together with that company and all of its other subsidiaries, and otherwise related business entities (necessarily including El Paso Global and El Paso Networks), are economic interests to Mr. Wu.  Thus, notwithstanding your assertion that El Paso Global and El Paso Network are not doing business within California, it is appropriate for us to assume in our analysis, as you request, that these two businesses are economic interests to Mr. Wu.          


	�  This sixth step is commonly phrased in our analyses as, “is it reasonably foreseeable that the financial effects of the governmental decisions upon the public official’s economic interests will meet these materiality standards?”  





