





March 5, 2004
Karin D. Troedsson, Asst. City Attorney

City of St. Helena

1480 Main Street

St. Helena, CA 94574

Re:
Your Request for Informal Assistance

Our File No.  I-03-285
Dear Ms. Troedsson:


This letter is in response to your request on behalf of Councilmember Eric Sklar              for assistance regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Because your letter is general in nature and relates to no specific governmental decision, we are providing informal assistance.

QUESTIONS
1. May Councilmember Sklar participate in decisions regarding approval of specific affordable housing projects in the City of St. Helena (either at the task force or council level) or on the county level (either through his involvement with the Board or NVHA)?  How does this answer change if the project is proposed by NVCH or other unrelated developers?

2. May Councilmember Sklar participate in decisions regarding general affordable housing policies in the City of St. Helena (either at the task force or council level) or on the county level (either through his involvement with the Board or NVHA)?  These policies may include prioritizing water and sewer resources, creation of and allocation of funds from the housing trust fund, and adoption of the inclusionary ordinance.

3. If Councilmember Sklar’s spouse were to give up her salary and work for free for the NVCH, would it change the analysis?  If her current salary is diverted to a Sklar Family Foundation, a nonprofit, would it change the analysis?  What if her salary was diverted to a charitable foundation in which she maintained no involvement or control?

CONCLUSIONS
1. and 2.  The application of the conflict-of-interest rules is a fact-driven one.  Councilmember Sklar may not make, participate in making, or influence a decision regarding an application filed by NVCH.  Whether Mr. Sklar will face a conflict of interest in the other types of decisions will depend on whether sources of income to him initiate proceedings before the governmental bodies on which he sits and whether a material financial effect will result on those sources of income as a consequence of his participation in the decision-making process.

3.  NVCH will continue to be a source of income to the Sklar family for 12 months following the last salary received by Mrs. Sklar.  Regarding other recipients of her income, the primary focus would be whether the income from NVCH which Mrs. Sklar would otherwise receive directly, would wind up indirectly in the pockets of the Sklar family.   

FACTS


The City of St. Helena is a small city in the Napa Valley of approximately 6,000 people. Pursuant to a general plan growth management policy, the city only issues 17 building permits for market rate housing per year, although affordable units are exempt. The city also has a limited supply of land that can be developed. The city’s housing element has been approved by the California Department of Housing and Community Development.

The city has limited water and sewer resources, and there is discussion at the council level regarding prioritizing these limited resources with affordable housing as a priority category. The council will also be considering specific policies regarding affordable housing in the near future including an inclusionary ordinance. 


Councilmember Sklar has recently joined a for-profit corporation that builds housing. They intend to sell the housing for below market rates, some of which will qualify as “affordable housing” under state law.  The corporation has two potential projects currently, one in the City of Napa and one in the City of American Canyon, both of which are located in Napa County. The corporation does not anticipate projects in the City of St. Helena.  The corporation is not seeking any public funds for its projects. Councilmember Sklar draws a salary from the corporation in excess of $500 per year. 


Councilmember Sklar is also a voting member or alternate to three other governmental bodies dealing with affordable housing issues.


1) The first body is the St. Helena Housing Task Force, an advisory body to the city council that develops housing policies, including the housing element and the inclusionary ordinance.


2) The Napa Valley Housing Authority (NVHA) is the second body in which Councilmember Sklar participates. The NVHA operates under a joint powers agreement between the various cities in the county, and the County of Napa and provides seasonal farm worker housing, administers the Napa County Affordable Housing Trust Fund and monitors affordable housing developments. 


3) The third body is the Napa Valley Community Affordable Housing Advisory Board (Board). The member jurisdictions of the Board include the County of Napa, the City of St. Helena, the City of Napa, the Town of Yountville and the Napa Valley Housing Authority. The Board’s duties include: developing policies and plans for affordable housing; prioritizing the use of housing trust funds; soliciting proposals for the use of the housing trust funds; review, analysis and recommendation of appropriation of the housing trust funds and housing credits; creation of a comprehensive application package, rating and ranking criteria and notices of funding availability; and review, evaluation and recommendations regarding adoption of new ordinances or changes to existing ordinances affecting housing trust funds of the member jurisdictions. 

Councilmember Sklar’s spouse is employed as a project manager of Napa Valley Community Housing (NVCH), a nonprofit affordable housing group located in the City of Napa.  She earns more than $500 a year in her position, and is involved in affordable housing projects throughout Napa County, including the City of St. Helena.


Noble House Construction and Development is a housing development company in St. Helena. The company has asked Councilmember Sklar to recuse himself from consideration of all affordable housing projects and governing policies. 
ANALYSIS

Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest (regulation 18700(b)(1) – (8)), which is discussed below.   

1. & 2.   Is Councilmember Sklar a public official making, participating in making, or influencing a governmental decision?


The conflict-of-interest prohibition applies only to public officials.  As a member of the St. Helena City Council, Mr. Sklar is a public official.  (Section 82048; regulation 18701(a).)  As a council member, unless disqualified under the conflict-of-interest provisions of the Act, Mr. Sklar will make, participate in making, and influence governmental decisions.
   


In this latter regard, when a public official votes on a matter, he or she is “making a governmental decision.”  (Reg. 18702.1, subd. (a)(1).)  Similarly, when a public official prepares or presents any report, analysis, or opinion, either orally or in writing, which requires the exercise of the official and the purpose of which is to influence a governmental decision, the official is participating in making a governmental decision (regulation 18702.2(b)(2)).  Thus, should Mr. Sklar vote with the council, task force, NVHA or Board in the capacity delineated above, he will be making a governmental decision.  Should he participate in the deliberations on these bodies in connection with a vote, he will be participating in making a governmental decision.

3.     What are Councilmember Sklar’s economic interests?

Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (section 87103; regulation 18703.5).
Applying these factors to the facts you present, Mr. Sklar has an economic interest in the corporation that employs him.  The second financial interest pertinent to your question would be Mr. Sklar’s community property interest in the income of his spouse, who is employed by NVCH.  A public official’s community property interest in a spouse’s income is considered income to the public official. (§ 82030, subd. (a).) This means that the public official has an economic interest in the source of that income and may lead to the public official being potentially disqualified from making decisions regarding the source of the income. (§§ 87100 and 87103, subd. (c).)  Therefore, Mr. Sklar also has an economic interest in NVCH.

You pose the question as to whether it would make a difference if Mrs. Sklar worked for free for NVCH or otherwise diverted her salary to the Sklar Family Foundation or a charitable foundation in which she maintained no involvement or control.  Assuming, for the moment, that any of these alternatives were taken, NVCH would continue to be an economic interest of Mr. Sklar’s for 12 months after last receiving income from NVCH through his spouse.  Thus, any alternative arrangement, to the extent it would succeed in eliminating income to the Sklar family, would have a delayed impact.
Regarding the specific options you propose, you provide no information on which an analysis can be performed regarding the specific provisions of a hypothetical foundation or charitable organization.  The primary focus, of course, would be whether the income from NVCH that Mrs. Sklar would otherwise receive directly would wind up indirectly in the pockets of the Sklar family.  

4. & 5.: Are Mr. Sklar’s economic interests directly or indirectly involved in the governmental decisions, and would they be materially affected by a decision?

As indicated above, your letter poses no specific governmental decisions at issue but instead refers generally to two groups of decisions: 1) decisions regarding affordable housing projects in the City of St. Helena, and 2) decisions regarding affordable housing policies in the City of St. Helena.  In your letter, you ask us to assume that Mr. Sklar has a conflict of interest in the first group of decisions where the projects are proposed by Mr. Sklar’s employer.

In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly involved or indirectly involved in the governmental decision (regulation 18704).  An official’s economic interest, including sources of income, is directly involved in a decision before an official’s agency when that party: “[i]nitiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; (2) [i]s a named party in, or the subject of, a proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.” (Reg. 18704.1(a).)  Thus, whether a given source of income to Mr. Sklar has proposed a given decision is critical when determining whether a conflict of interest may result.

For instance, any reasonably foreseeable financial effect on an economic interest that is a source of income to a public official, and which is directly involved in a decision before the official’s agency, is deemed material (regulation 18705.3(a)).  In contrast, if a source of income is not “directly involved” in the governmental decision, in order to determine whether or not any reasonably foreseeable financial effect on that economic interest is material, the materiality standards applicable to nonprofit entities, such as NVCH, set forth in regulation 18705.3, subdivision (b)(2) would apply. (Copy enclosed.)  If the source of income is a business entity, the standards of regulation 18705.1, subdivision (c), would apply.  (Copy enclosed.)  Each decision, regardless of whether it goes to policy or a specific project, must be analyzed under this framework. 
6.  Is the material financial effect reasonably foreseeable?

As noted above, a conflict of interest may arise only when the reasonably foreseeable financial effects of a governmental decision on a public official’s economic interests is material.  As discussed above, where the source of income is directly involved in the governmental decision, the financial effect is presumed material.  (Reg. 18700(a).)  An effect upon economic interests is considered “reasonably foreseeable” if there is a substantial likelihood that it will occur.  (Reg. 18706, subd. (a).)  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Reg. 18329, subd. (c), copy enclosed.) 


	�  If a public official’s office is listed in section 87200 (“87200 filers” include members of city councils) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply.  (§ 87105).  Since Mr. Sklar is a member of the St. Helena City Council, these requirements apply to him. 





�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at section 82029 as an official’s spouse and dependent children.


�  As Mr. Sklar’s economic interest is founded on principles of community property, the income threshold to Mrs. Sklar would be $1,000, of which $500 would be attributed to Mr. Sklar.  Though your letter indicates Mrs. Sklar’s earns more than $500 per year as a project manager for NVCH, we shall assume for the purposes of this letter that she earns more than $1,000.  





