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December 11, 2003
Robert B. Ewing

Town of Danville

510 La Gonda Way

Danville, CA 94526

Re:
Your Request for Informal Assistance

Our File No.  I-03-291
Dear Mr. Ewing:


This letter is in response to your request for advice on behalf of Councilmember Karen Stepper, regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that we have bifurcated your questions into two separate letters.  The Ewing Advice Letter No. A-03-116 answered your specific questions. This letter analyzes your general questions.  Because these questions do not relate to specific governmental decisions, we treat them as a request for informal assistance.
  
FACTS


Councilmember Stepper was elected to the town council in November 2002 and assumed office in December 2002.  She was elected at-large and is one of five council members in Danville, which is a general law city.  In addition to her role on the town council, Councilmember Stepper, along with her fellow council members, also serves on the board for the town’s redevelopment agency (“the agency”).  


Councilmember Stepper is a certified public accountant. Her practice is a partnership with one partner.  Since each partner has his or her own clients, they typically do not have knowledge of the other partner’s clients or financial information about those clients.  All revenues and expenses of the partnership are split 50/50, regardless of which partner performs the work.  Thus, if Councilmember Stepper bills a client $1,000, her share of the income is $500.  The same is true for billings from her partner.  


The Town of Danville has a population of approximately 42,000 and encompasses approximately 20 square miles. 

QUESTIONS

1.  To what extent is Councilmember Stepper required to investigate the financial interests of her clients or those of her partner?  Specifically: 


(a)  One of Councilmember Stepper’s clients pays to have his individual tax return prepared and the return simply shows that this individual has an investment in a partnership or corporation, with no other information about the partnership provided, nor required for purposes of completing their individual return.  Is it necessary to investigate whether the partnership, for instance, owns real property in Danville?


(b)  A client of Councilmember Stepper’s partner may be a source of income to her (because of her share of firm income), but in the normal course of business, she would not look at the files or information regarding that client.  Is it necessary for her to do so, and if yes, to what extent?


2.  If an individual who is a source of income to Councilmember Stepper lives in the vicinity of land proposed for development, is there any guidance as to determining whether the council member has a conflict of interest with respect to this decision? 


3.  If a business entity is a source of income to Councilmember Stepper, what steps are required to determine the foreseeability of a material financial effect on that source of income? 

CONCLUSIONS/DISCUSSION
1. The “Knows or Has Reason to Know” Standard

An official knows that he or she has a financial interest in a decision if the official actually knows that it is reasonably foreseeable that a decision will materially affect a source of income. As a general rule, an official “has reason to know” that a decision will affect a source of income whenever a reasonable person, under the same circumstances, would be likely to know the identity of the source of income and would be aware of the decision’s probable impact on the source. (Price Advice Letter, No. A-85-165.)
Generally, officials are presumed to know which persons have been sources of income to them. Consequently, the council member would have reason to know of a conflict of interest where the city council’s materials include the name of a source of income.  Further, if a source of income owns land near property subject to a district decision, and this ownership is known to the council member or otherwise well publicized, he or she would be expected to be aware of the potential conflict of interest.
Finally, under some circumstances it maybe reasonable for the council member to investigate further.  Of course, whether the official ultimately knows or has reason to know of a conflict of interest is necessarily a factual question and must be determined on a case-by-case basis.

2.  Sources of Income Owning Real Property

In most cases, where the source of income is directly involved in a decision, it will be obvious.  This is because a person who is a source of income is directly involved in a governmental decision if that person, either directly or by an agent, initiates a proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or is the subject of a proceeding before the official or the official’s agency. (Regulation 18704.1(a)(1)-(a)(2).) A source of income is the subject of a proceeding concerning a decision before the official or the official’s agency if the decision involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the source of income. (Regulation 18704.1(a)(2).)

In cases where the source of income is indirectly involved, identification may be more difficult.  You specifically asked about circumstances where a source of income may own property in the vicinity of land proposed for development.  The same “knows or has reason to know” standard as discussed above applies.  However, please keep in mind, where a source of income is indirectly involved in a decision because the decision may affect the source’s real property, regulation 18705.3(b)(3)(B) applies the analysis in regulation 18705.2(b) to real property owned or leased by an individual who is a source of income to a public official. Under regulation 18705.2(b)(2), a decision is presumed not to have a material financial effect on leased property, when that property is indirectly involved in a governmental decision. However, this presumption can be rebutted.

3. The Foreseeability of a Material Financial Effect on that Source of Income

Once a public official identifies his or her relevant economic interests, the official must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests. This determination takes two steps. First, the official must find and apply the applicable materiality standard set forth in Commission regulations. (Regulation 18700(b)(5), regulation 18705, et seq.) After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the standard will be met. (Regulation 18700(b)(6).) Whether the material financial effect of a governmental decision is substantially likely at the time the decision is made depends on the specific facts surrounding the decision. (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)
 

Regulation 18706(b) lists a number of factors which should be considered in making the “foreseeability” determination. These factors are not intended to be an exclusive list of the relevant facts that may be considered in determining whether a financial effect is reasonably foreseeable, but are included as general guidelines as follows:
 
“(1) The extent to which the official or the official’s source of income has engaged, is engaged, or plans on engaging in business activity in the jurisdiction;
 
“(2) The market share held by the official or the official’s source of income in the jurisdiction;
 
“(3) The extent to which the official or the official’s source of income has competition for business in the jurisdiction;
 
“(4) The scope of the governmental decision in question; and
 
“(5) The extent to which the occurrence of the material financial effect is contingent upon intervening events, not including future governmental decisions by the official’s agency, or any other agency appointed by or subject to the budgetary control of the official’s agency.” (Regulation 18706(b).)

Similarly, where a business entity is a source of income and is indirectly involved in a decision because the decision may affect the business’s real property, regulation 18705.1 provides more lenient materiality standards than the one-penny rule which applies where the business is directly involved.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
John W. Wallace

Assistant General Counsel
Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Section 83114; regulation 18329(c)(3), copy enclosed.)


 





