



               March 9, 2004
Tei Yukimoto, Deputy City Attorney
City of Fresno - City Hall

2600 Fresno Street

Fresno, CA 93721-3602
Re:
Your Request for Informal Assistance

Our File No.   I-03-300
Dear Ms. Yukimoto:


This letter is in response to your request on behalf of Jerry Duncan, Councilmember for the City of Fresno, for advice regarding the conflict of interest                            provisions of the Political Reform Act (the “Act”).
  Because we lack specific 
information on the trust instrument creating one of the council member’s economic interests, on the size of the trust itself, its investment in Comcast, and on the terms of the current franchise agreement and any amendments that may be proposed, we can provide you only with informal assistance.
   
QUESTION


Does Councilmember Duncan have a conflict of interest disqualifying him from participating in negotiations for renewal of the city’s franchise agreement with Comcast? 
CONCLUSION


Councilmember Duncan will have a disqualifying conflict of interest if it is  reasonably foreseeable that a decision on renewal of this agreement will have a material financial effect on Comcast, the trust, or on the council member’s personal finances.  We do not have all the information necessary to answer this question conclusively, but we outline the analytical process whereby Councilmember Duncan may reach the conclusion appropriate under all the circumstances.  

 




     FACTS


The City of Fresno is currently negotiating with Comcast for renewal of the cable television franchise agreement, pursuant to the local cable television ordinance. As you explained in a telephone conversation, Councilmember Duncan is a beneficiary of his late father’s trust, and his wife is paid $500 per month for administering a portion of the trust.  Although he, himself does not presently receive any income from the trust, he has a 50 percent non-revocable interest in the principal of the trust upon dissolution.  A portion of the trust assets are being invested by Union Bank, including a $35,000 investment in Comcast.  Councilmember Duncan has an $8,000 investment in Comcast stock, in addition to the trust holdings.  He would like to participate in the negotiations for renewal of the Comcast franchise agreement. The city council consists of seven elected members who will decide whether or not to renew the agreement with Comcast.  





 ANALYSIS
Your question refers to the Act’s conflict of interest rules.  Section 87100 prohibits a public official from making, participating in making, or otherwise using his  or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted a standard eight-step analysis for deciding whether an official has a disqualifying conflict of interest (regulation 18700, subdivisions (b)(1) – (8)), which we apply to the circumstances you have described.   

Steps 1. & 2.  Is Councilmember Duncan a public official who will be making, participating in making, or “influencing” a governmental decision?

The conflict of interest prohibition applies only to public officials.  As an elected member of the city council, Mr. Duncan is a public official.  (Section 82048; regulation 18701(a).)  By participating in negotiations on the renewal of the Comcast franchise, Councilmember Duncan would make, participate in making, and/or be using his official position to influence governmental decisions.  (Section 87100; regulations 18702.1 – 18702.3.)
 

  
Step 3.  What are Councilmember Duncan’s economic interests? 

The economic interests that might give rise to a conflict of interest are defined in section 87103 and regulations 18703-18703.5.  Because his wife receives $500 per month from the trust in compensation for her administrative services, Councilmember Duncan has an interest in the trust as a source of income.  (Section 87103(c); regulation 18703.3.)
  


Most trusts are business entities under the Act.  If the trust is a business entity,     it would be an economic interest under section 87103(a) and (d).  You characterize Councilmember Duncan’s trust as a “family trust.”  The chief difference between a “business trust” and the typical “family trust” is found in the purpose of the trust.  The primary purpose of a business trust is to carry on a business enterprise for profit, while the primary purpose of the typical family trust is to conserve the property of the trust for the beneficiaries, with incidental powers of investment and sale.  (See, e.g., the Auran Advice Letter, No. A-01-138.)  The typical family trust is not treated as a business entity under the Act.  So long as it is not properly regarded as a “business trust,” it is not an economic interest under section 87103(a) and (d).  For purposes of this letter, we will assume that the trust is not a “business trust.”

Under certain circumstances the property, income, and investments of any trust are included among a public official’s economic interests.  Regulation 18234 describes these circumstances as follows: 

“(a)  An official has an economic interest in the pro rata share of the interests in real property, sources of income, and investments of a trust in which the official has a direct, indirect, or beneficial interest of 10 percent or greater.” 


However, even when the official’s interest in a trust is 10 percent or greater, regulation 18234 limits the circumstances under which the beneficiary of a trust will be considered to have an economic interest in his pro rata share of the trust’s real property, investments and in sources of income to the trust.  (Sullivan Advice Letter, No. A-95-234.)  The rule pertinent to Councilmember Duncan’s circumstances will be found in regulation 18234(c)(2), which specifies that an official has an economic interest in the trust assets when the official is:

                 “(2) A beneficiary and:   

(A) Presently receives income; or

(B) Has an irrevocable future right to receive income or principal.  For purposes of this subsection, an individual has an irrevocable future right to receive income or principal if the trust is irrevocable, unless one of the following applies:

(i) Powers exist to consume, invade, or appoint the principal for the benefit of beneficiaries other than the official and such powers are not limited by an ascertainable standard relating to the health, education, support, or maintenance of the beneficiaries; or

(ii) Under the terms of the trust, someone other than the official can designate the persons who shall possess or enjoy the trust property or income.”    


Councilmember Duncan is a beneficiary of the trust, from which his spouse is currently receiving $500 in monthly income.  As you advised us over the telephone, Councilmember Duncan’s interest in the trust is irrevocable, and cannot be eroded in the manner described in this regulation.  Therefore Councilmember Duncan has a pro-rata economic interest in the investments of the trust, including its investment in Comcast, which he values at $35,000.  Since his 50-percent share in the Comcast investment is $17,500, and he holds an additional $8,000 in Comcast stock, Councilmember Duncan has an economic interest in Comcast, as well as in the trust.

Finally, like all public officials Councilmember Duncan has an economic interest in his personal finances, including those of his immediate family.  (Section 87103; regulation 18703.5.)  Since you have not described any other economic interests, the following analysis is limited to the three interests just mentioned.         


Step 4.  Are these economic interests directly or indirectly involved in the decisions?  

Business entities like Comcast are directly involved in a decision before an official’s agency when the business entity:  


“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; 


(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  (Regulation 18704.1(a).)


Comcast would therefore be directly involved in any governmental decision touching the renewal of its cable television contract.  In similar fashion, a public official is deemed to be directly involved in a decision that has any financial effect on his personal finances or those of his immediate family.  (Regulation 18704.5.)  The trust, however, is not directly involved in decisions on renewal of the franchise agreement.  

Steps 5. & 6.  What are the applicable materiality standards, and is it reasonably foreseeable that the financial effects of the governmental decisions upon the official’s economic interests will be material?


A conflict of interest may arise only when the reasonably foreseeable impact of a governmental decision on a public official’s economic interests is material.  (Regulation 18700(a).)  Different standards apply to determine whether a reasonably foreseeable financial effect on an economic interest will be material, depending on the nature of the economic interest and whether that interest is directly or indirectly involved in the agency’s decision.  For an investment interest in a business entity like Comcast, which is directly involved in a governmental decision, the materiality standard is provided at regulation 18705.1(b):  

“(b) Directly involved business entities.

(1) General Rule: Unless the exception in subdivision (b)(2) of this regulation applies, the financial effects of a governmental decision on a business entity which is directly involved in the governmental decision is presumed to be material. This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the business entity.

(2) Exception: If the public official's only economic interest in the business entity is an investment interest (see 
Government Code section 87103(a)), and the public official's investment in the business entity is worth $25,000 or less, then apply the materiality standards in subdivision (c)(1) of this regulation if the business entity is listed on the Fortune 500, or the materiality standards in subdivision (c)(2) of this regulation if the business entity is listed on the New York Stock Exchange, or if not listed on the New York Stock Exchange, for its most recent fiscal year had earnings before taxes of no less than:  

(A) $2.5 million, or 

(B) such other amount described at Rule 102.01C of the New York Stock Exchange’s Listed Company Manual  (or any superseding rule of the New York Stock Exchange describing its financial standards for initial listing).” 
It appears that Councilmember Duncan’s investment in Comcast, combining his personal holdings of $8,000 and his pro-rata share of the $35,000 investment held for his benefit by the trust, amounts to $25,500.  If the value of these investments exceeds $25,000 at the time of any governmental decision, Councilmember Duncan will not be able to take advantage of the exception provided at regulation 18705.1(b)(2), and any financial effect on Comcast will be presumed to be material.  If the current value of his investment falls to $25,000 or less at the time of any decision, Councilmember Duncan will have to determine whether the foreseeable financial effect of that decision meets or exceeds the materiality threshold specified in subdivision (b)(2) for investments worth $25,000 or less.  
The materiality standard applicable to an indirectly involved nonprofit entity (the family trust) is given in regulation 18705.3(b).  The specific materiality standard would be that described under either regulation 18705.3(b)(2)(E) – if the annual income of the trust is greater than $100,000 but less than $1,000,000 – or 18705.3(b)(2)(F) if the trust’s annual income is less than $100,000.  With knowledge of the trust’s financial size, Councilmember Duncan may determine which of these materiality standards would apply to the trust.
  

As to personal financial effects, regulation 18705.5(a) provides the materiality standard pertinent to the circumstances you describe:
“(a)  A reasonably foreseeable financial effect on a public official’s personal finances is material if it is at least $250 in any 12‑month period.  When determining whether a governmental decision has a material financial effect on a public official’s economic interest in his or her personal finances, neither a financial effect on the value of real property owned directly or indirectly by the official, nor a financial effect on the gross revenues, expenses, or value of assets and liabilities of a business entity in which the official has a direct or indirect investment interest shall be considered.”
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	� Informal assistance does not confer the immunity provided by a Commission opinion or formal written advice.  (Regulation 18329(c)(3), copy enclosed.)


�  If a public official’s office is listed in section 87200 (“87200 filers” include city council members and members of planning commissions) and he or she has a conflict of interest in a decision noticed at a public meeting, the official must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105.)  Since Councilmember Duncan is a member of the city council (a position enumerated in section 87200) these requirements would apply to him.  


� The Act defines “income” to include a community property interest in the income of a spouse.  (Section 82030.)  Thus, so long as Councilmember Duncan’s wife has earned $1,000 or more from any single source of income within the preceding 12 months, it is a source of income to Councilmember Duncan as well.


� Of course, if it appears that the family trust should be classified as a “business trust,” apply regulation 18705.1(c), as appropriate to the financial size of the business.








