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March 5, 2004
Celia Brewer, City Attorney
City of Solana Beach

635 South Highway 101

Solana Beach, CA 92075-2215

Re:
Your Request for Informal Assistance


Our File No.   I-03-303
Dear Ms. Brewer:


This letter is in response to your request for advice on behalf of Dr. David Powell, Solana Beach City Councilmember regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Because the facts you have presented are not sufficient to render formal advice, we are treating your request as one for informal assistance (regulation 18329(b)(2)(B).)

QUESTION


Does the “public generally” exception allow Councilmember Powell to vote on sand replenishment and retention issues that will financially effect his real property interests? 
CONCLUSION


The “public generally” exception will allow the council member to vote on the sand replenishment and retention issues if all the property owners of a significant segment of the city are affected in substantially the same manner.

FACTS


On January 17, 2003, the Fair Political Practices Commission issued informal assistance determining that Dr. Powell had a conflict of interest in beach and bluff policy issues, absent a demonstration that a given decision had no impact on the value of his home or that an exception applied. (Brewer Advice Letter No. I-02-347.)  

Sand replenishment and retention, issues discussed in the first advice letter, were recently established as top priorities of the city council. The city anticipates comprehensive and varied discussions about sand replenishment and retention ranging from funding and lobbying to implementation. Sand replenishment and retention were identified and analyzed as a policy strategy in the Solana Beach Shoreline and Coastal Bluff Management Strategies Master Environmental Impact Report. The city is currently in the middle of an Army Corps feasibility study that will potentially make the city eligible for federal sand replenishment funds. 

Dr. Powell would now like a determination on whether the “public generally” exception applies to his vote specifically on the issues of sand replacement and retention. The city retained the services of MAI appraiser Rob Caringella of the real estate appraisal firm of Jones, Roach and Caringella to provide the city with an analysis of the relevant issues related to the “public generally” exception, and specifically to provide an analysis pursuant to regulation 18707.1(b)(1).  
Mr. Caringella found that there are 6,614 residential units in Solano Beach with 4,093 of those consisting of owner-occupied residential units.  He also states that there are 740 residential units located west of Highway 101 (the area where Dr. Powell resides) with 474 of those consisting of owner-occupied residential units.  He further states that 166 of the 474 owner-occupied residential units located west of Highway 101 are located on the bluff top, separate from Dr. Powell’s residence, leaving 308 owner-occupied residential units located west of Highway 101 situated similar to Dr. Powell’s residence.  Mr. Caringella’s report includes the possible impacts of the decision.  These include enhanced recreation, increased usable beach area, enhanced public safety, increased traffic and parking issues and erosion/bluff protection.


Mr. Caringella’s determination that there are an insufficient number of owner occupied units to meet the ten percent threshold is based on the definition of “homeowner” found in the Nerland Advice Letter I-02-059.  Mr. Caringella determined that all of the homeowners in the area where Dr. Powell resides would be affected in “substantially the same manner,” but points out that those homeowners only constitute a 7% segment of the area.  However, Mr. Caringella’s report also includes a statement that “of the 6,614 residential units in the City, approximately 740 (excluding bluff top) are located west of Highway 101.  This equates to 11.2 percent of the total.  While the units may arguably be similarly affected, they are a blend of owner and non-owner occupied residences that do not meet the segment definition of ‘homeowner.’”  

Dr. Powell questions the validity of the distinction between “homeowner” and all owners in the instant case.  He submits that because the appraiser has determined that the impact on property values is the same on similarly situated properties, there is no valid reason for the distinction.  
ANALYSIS

Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for determining whether an official has a disqualifying conflict of interest (regulation 18700, subdivisions (b)(1) - (8)), which is discussed below.  The general rule, however, is that a conflict of interest may occur whenever a public official makes a governmental decision which may have a reasonably foreseeable and material financial effect on one or more of his or her financial interests.

Because your question addresses only one aspect of that analysis (the possible application of step seven, the “public generally” exception), we do not repeat that analysis here.  Under the “public generally” exception, an official may still participate in a decision if the financial effect of the decision on the official’s economic interest is indistinguishable from the decision’s effect on the public generally.  (Section 87103; regulation 18707(a).)  This “public generally” exception is codified in regulations 18707-18707.9.  Pursuant to these provisions, if a “significant segment” of the jurisdiction is affected by the governmental decision in “substantially the same manner” as it would affect the public official, then the official may participate in the decision.

For decisions affecting a public official’s real property interest, the general rule of regulation 18707.1 provides that the decision also affects a “significant segment” when comprised of:
“(i) Ten percent or more of all property owners or all homeowners in the jurisdiction of the official’s agency or the district the official represents; or
“(ii) 5,000 property owners or homeowners in the jurisdiction of the official’s agency.”  (Regulation 18707.1(b)(1)(B).)
 According to the facts provided, there are 6,614 residential units in Solano Beach and, of these, 740, or approximately 11%, are located west of Highway 101 (the area where Dr. Powell resides).  Four hundred and seventy-four (474), or approximately 7%, of those consist of owner-occupied residential units.  One hundred and sixty-six (166) of the 474 owner-occupied residential units located west of Highway 101 are located on the bluff top, separate from Dr. Powell’s residence, leaving 308, or approximately 5%, owner-occupied residential units located west of Highway 101 situated similar to Dr. Powell’s residence.  

To meet this first prong of the public generally test, ten percent of all property owners or all homeowners in the jurisdiction must be affected by the decision.  The 5% or 7% figures do not reflect a number of homeowners large enough to be affected by the decision, so we look to property owners to see if a higher percentage of property owners will be affected by the decision.  According to the facts provided, there are 6,614 residential lots within the city limits and, of these, 740, or approximately 11%, will be affected by the decision.  Therefore, provided that the affected lots are owned by at least 10% of all property owners or homeowners in the city, the decision will affect a “significant segment” of the “public generally” as specified in subdivision (b)(1)(B) of regulation 18707.1.  (Barker Advice Letter, No. A-03-028.)  Making this assumption, we now determine if the second prong of the test is met by this segment being affected in “substantially the same manner” as Dr. Powell’s residence.

Substantially the Same Manner
After determining that a “significant segment” will be affected by the decision, it is next necessary to evaluate whether the public official’s economic interest will be affected in “substantially the same manner” as the rest of the segment.  If the answer is “yes” as to each economic interest identified, then the effect of the decision is not distinguishable from the effect on the public generally, and the public official may participate in the decision. (Regulation 18707(b)(4).)  To assess whether a “significant segment” will be financially affected in substantially the same manner, all measurable effects from the decision must be identified.  Comparing financial effects is necessarily a factual process.  Your appraiser stated that although other residential units located west of Highway 101 may be similarly affected, he provided that only the homeowners in that same area as the segment that would be affected in “substantially the same manner.”  

According to the information provided, this appears to be the correct conclusion when considering the area and the economic impact of the decision.  The homeowners that would be affected in “substantially the same manner,” would primarily consider the effect of the decision on the value of their homes.  However, when looking at the non-owner occupied residential units, the value of the home is only one of the major considerations.  The rents for these houses could also be affected significantly since the decision could affect the market value of these rentals.  According to the information provided, the possible impacts of this decision include enhanced recreation, increased usable beach area, enhanced public safety, increased traffic and parking issues and erosion/bluff protection.  These possible impacts may increase the market price of the rental properties, and, as such, increase not only the value of the real property interests of these property owners, but their incomes as well.   When taking this rental value information into consideration, a determination that the decision will affect those residential properties that are not owner-occupied in substantially the same manner as Dr. Powell’s residence appears to be unlikely, and Dr. Powell may not participate in the decision.  This determination ultimately must be made by the Dr. Powell, however, since the Commission does not act as a finder of fact. (In re Oglesby (1975) 1 FPPC Ops. 71; section 83114.)  

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  




Galena West

Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; regulation 18329(c)(3), copy enclosed.)





