





February 11, 2004
Mr. Tony J. Tanke

Law Offices of Tony J. Tanke

1949 5th Street, Suite 101

Davis, California 95616

Re:
Your Request for Advice


Our File No.   A-04-002
Dear Mr. Tanke:


This letter is in response to your request on behalf of Marin Healthcare District Director Esther Blau for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Nothing in this letter should be construed to evaluate any conduct that has already taken place.  In addition, this letter is based on the facts presented.  The Fair Political Practices Commission (the “Commission”) does not act as the finder of fact when it renders advice. (In re Oglesby (1975) 1 FPPC Ops. 71.)
QUESTIONS
Lease Transaction


(1).  Does Director Blau have a conflict of interest prohibiting her from participating in contract negotiations between the Marin Healthcare District and her former employer, Marin General Hospital, relating to a new lease proposal regarding property owned by Marin Healthcare District and leased to Marin General Hospital? 

(2).  Does Director Blau have a conflict of interest prohibiting her from participating in the District’s discussion, considered analysis, or decisions regarding one or more alternatives to the proposed lease with Marin General Hospital?


(3).  Would Director Blau’s participation on the Facility Planning Review Committee create an impermissible conflict of interest under the Act?


(4).  If Director Blau has a disqualifying conflict of interest under any of the above questions, could Director Blau participate as a private citizen, either as a individual or as part of a group, in public discussion and communication with the Board about the proposed lease without creating an impermissible conflict of interest under the Act?
Marin Home Care Transaction


(5).  Does Director Blau have a conflict of interest prohibiting her from participating in any decisions relating to the proposed sale of the assets of Marin Home Care, a nonprofit, public benefit corporation when Marin General Hospital is currently the sole member and the distributee of Marin Home Care’s assets upon its dissolution?

(6).  If Director Blau has a disqualifying conflict of interest under question 5 above, could Director Blau participate as a private citizen, either as an individual or as part of a group, in public discussion and communication with the Board about the Marin Home Care transaction without creating an impermissible conflict of interest under the Act?

CONCLUSION


(1).  Yes.  Director Blau has a conflict of interest and must disqualify herself from participating in any decision related to the new lease proposal.  Such decisions will have a reasonably foreseeable material financial effect upon Marin General Hospital, a source of income to Director Blau.


(2).  Yes.  Director Blau has a conflict of interest and must disqualify herself from participating in the District’s discussion, considered analysis, or decisions regarding one or more alternatives to the proposed lease with Marin General Hospital.  Such alternatives would have a reasonably foreseeable financial effect upon Marin General Hospital, a source of income to Director Blau.

(3).  Yes.  Director Blau’s participation on the Facility Planning Review Committee will create an impermissible conflict of interest under the Act if Director Blau’s role as part of that committee is to advise or make recommendations to the District Board of Directors, or if she conducts research or investigations or prepares any reports, analysis, or opinion which require the exercise of judgment on her part and the purpose of which is to influence a governmental decision.  Under the facts presented, since Director Blau would be participating in a governmental decision as set forth in regulation 18702.2 (b), a conflict of interest would exist.  A conflict of interest would not exist if Director Blau’s participation was solely ministerial, secretarial, manual, or clerical (regulation 18702.4 (a)(1)).

(4).  Yes.  Director Blau could participate as a member of the general public, either as a individual or as part of a group, in public discussion and communication with the Board about the proposed lease, without creating an impermissible conflict of interest under the Act, if she appears in the same manner as any other member of the general public before the District in the course of its prescribed governmental function solely to represent herself on a matter which is related to her personal interests.


(5).  Yes.  Director Blau has a conflict of interest and must disqualify herself from participating in any decision related to the proposed sale of the assets of Marin Home Care if the reasonably foreseeable financial effect of the governmental decision upon Marin General Hospital, a source of income to Director Blau, meets any of the materiality standards enumerated in regulation 18705.3(b)(2).

(6).  Yes.  Director Blau could participate as a member of the general public, either as a individual or as part of a group, in public discussion and communication with the Board about the Marin Home Care transaction without creating an impermissible conflict of interest under the Act if she appears in the same manner as any other member of the general public before the District in the course of its prescribed governmental function solely to represent herself on a matter which is related to her personal interests.
FACTS


Marin Healthcare District (the “District”) is a local government agency within the meaning of section 82041, established in 1946 under the Local Health Care District Law (Health and Safety Code § 32000 et seq.).  The members of its five-person board of directors are publicly-elected to four-year terms.  Esther Blau was elected as a Director of the District in the November 2000 general election.

The District owns certain real property in Marin County, including the facilities occupied by Marin General Hospital and the surrounding premises.  In 1985, the District entered into a 30 year lease of the property with Marin General Hospital, a California nonprofit corporation (MGH).  MGH is a California nonprofit corporation organized as a subsidiary of Marin Health Systems (MHS).  MHS is a subsidiary of Sutter Health, a large multi-hospital system.


Director Blau is a registered nurse.  From 1980 to November 21, 2003, Director Blau was employed by MGH on a per diem basis.  As a per diem nurse, she was employed on an hourly basis, with no fixed schedule.  Her hourly rates, terms of employment, and employment status were established by union contract.  On November 21, 2003, Director Blau’s employment with MGH was terminated.

Neither Director Blau nor anyone in her family has a personal financial interest in any decision or transaction discussed in this letter.  Neither Director Blau nor anyone in her family has a personal financial interest in MGH, Sutter, or any of the related entities identified in this letter.  Director Blau is merely a former employee of MGH with no intention of seeking reemployment.
Lease Transaction

As an acute care hospital facility, Marin General Hospital is subject to the seismic safety regulations issued in 1998 under California Senate Bill 1953 and set forth in California Health and Safety Code sections 130000 through 130070 (“the Code”).   The Code mandates that all acute care hospital buildings be capable of continued operation after a seismic event in order to provide ongoing acute care medical services.  To reach this mandate, the Code imposes certain standards.  In order to be in compliance with these standards, the existing hospital structure must now either be retrofitted to seismic standards or, in the alternative, a replacement facility must be built by 2013.


The current lease between MGH and the District impacts the alternative choices available, and possibly the methods to proceed once that decision has been made.  MGH and Sutter Health have publicly stated that they will not build a replacement facility unless the District enters into a new lease that also extends the term of the current lease well beyond the current expiration date of 2015.

Any new lease between the District and MGH and/or Sutter Health would be subject initially to Board approval and thereafter to voter approval.  As a member of the Board of Directors for the District, Director Blau will be called upon to consider whether the District should approve or disapprove any final agreements between the District and MGH regarding the provisions of the new lease.

On August 26, 2003, the District Board created an ad hoc committee, known as the “Facility Plan Review Committee” (the “FPR Committee”).  Director Blau is a member of the FPR Committee.  The FPR Committee’s purpose is to provide a forum for community input into a facility plan proposed by MGH and to provide input to the District on MGH’s responses to the seismic safety regulations generally.  The Committee’s discussions have included evaluation of whether to build a new facility or retrofit the existing structure, as well as the types of services provided by the hospital generally.  The FPR Committee’s function is purely advisory to the District Board.
MHC Transaction

Marin Home Care (“MHC”) is a nonprofit, public benefit corporation, of which MGH is currently the sole member and the distributee of MHC’s assets upon MHC’s dissolution. As its sole member, the assets of MHC are consolidated on the balance sheet of MGH, and MGH has the right to appoint all members of the Board of Directors of MHC.  Director Blau has never been employed by MHC nor served as a director of MHC.


The current lease provides that the home health care service provided by MHC is considered a “material service” provided by MGH, imposing reporting obligations on the District and requiring the District’s consent if the home health care service provided by MHC materially changes.

Sutter Health, the ultimate parent of MGH, through its affiliate, Sutter Visiting Nurse Association & Hospice (“VNA”), proposes to purchase substantially all of the assets of MHC.  As part of the proposal, at the time of VNA’S purchase of MHC’s assets, the sole membership of MGH in MHC would be transferred to the District, and the District would become the distributee of MHC’s assets upon MHC’s dissolution.

VNA and the Board intend to begin negotiating the specific terms of the transaction.  As a member of the Board of Directors for the District, Director Blau will be called upon to consider whether the District should approve or disapprove any final agreements between the District and VNA regarding the terms of VNS’s purchase of MHC.

ANALYSIS


The Act's conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest. (Regulation 18700.)  The general rule, however, is that a conflict of interest exists whenever a public official makes, participates in making, or otherwise uses his or her official position to influence a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests.

As a member of the District Board of Directors, Director Blau is a public official under the Act (section 82048).  Consequently, Director Blau may not make, participate in making, or otherwise use her official position to influence any decision that will have a reasonably foreseeable material financial effect on any economic interest she may have.
Step 2.
Making, Participating in, or Influencing a Governmental Decision

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position: votes on a matter, appoints a person, obligates his or her agency to any course of action, enters into any contractual agreement on behalf of his or her agency, or determines not to act, unless such determination is made because of his or her financial interest (regulation 18702.1 (a)).  
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.





