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February 10, 2004
Victoria LaMar-Haas

Governor’s Office of Emergency Services
PO Box 419047
Rancho Cordova, CA 95741-9047
Re:
Your Request for Advice


Our File No.  A-04-003
Dear Ms. LaMar-Haas:

This letter is in response to your request for advice on behalf of yourself and other employees of the Office of Emergency Services regarding the gift provisions of the Political Reform Act (the “Act”).

QUESTION


Is a discount offered by Disneyland Resorts to emergency personnel subject to the gift disclosure and gift limit provisions of the Act? 
CONCLUSION


Since the discount offered by Disneyland is to emergency personnel in every government sector in the entire State of California, the discount is not a gift subject to the disclosure and gift limits of the Act. 
FACTS


Following the Southern California fires this fall, Disneyland Resorts is honoring fire fighters, law enforcement and rescue personnel through its “Disney’s Wildfire Heroes Salute,” running November 11, 2003, through March 31, 2004.  According to a 
press release issued by Disneyland, which was distributed to state OES staff, California fire fighters, law enforcement and rescue personnel are eligible to receive a complimentary three-day ticket to Disneyland Resorts, and could receive a reduced ticket price for up to five family members or friends.  Additionally, the offer provides a 40% discount on hotel rooms from the Disneyland Resort Hotels. The offer is made to all active California firefighters, law enforcement and rescue personnel, who provide proper organization identification and photo identification. You indicated that if this offer were accepted, it would exceed the $340 gift limit.
 



ANALYSIS

The Gift Disclosure Provisions


Public officials, other than those covered by section 87200
, who make, participate in making, or use their official position to influence governmental decisions, must disclose certain economic interests as required by their respective agency’s conflict of interest code.  (Sections 87300, 87302.)  Referred to as designated employees, they report the receipt of gifts valued at $50 or more in the aggregate in a calendar year from a single source if the source is a type of income required to be disclosed under the conflict of interest code for the agency.  (Sections 82030; 87302.)

The Gift Limit 


Designated employees may not receive a gift valued at $340 or more in the aggregate in a calendar year from a single source if the source of the gift is a type of income required to be disclosed under the conflict of interest code for the agency.  (Section 89503(c).)

Thus, only persons designated in the conflict of interest code for the Office of Emergency Services are subject to the gift disclosure and gift limit provisions of the Act.  
The Conflict of Interest Code

The conflict of interest code for the Office of Emergency Services has two disclosure categories. 
Category 1 requires the disclosure of all investments, interests in real property, any income and business positions.  Employees who are assigned Category 1 must report all sources of gifts of $50 or more, and may not receive a gift of more than $340 in a calendar year from a single source, unless a statutory exception applies.

Category 2 requires the disclosure of interests in real property and investments, business positions and income from sources that provide services, supplies, materials, machinery or equipment of the type utilized by the designated employee’s department or division.
For those employees assigned Category 2, they would report, and be limited to, gifts from Disneyland Resorts if Disneyland Resorts is an entity that provides services, supplies, materials, machinery or equipment of the type utilized by the employee’s department or division. 
Discounts as Gifts

Section 82028(a) defines a “gift” as:

“[A]ny payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.”


Thus, a discount is a gift, unless the discount is made in the regular course of business, to members of the public, without regard to official status.


In its opinion in In re Russel (1975) 1 FPPC Ops. 191, the Commission concluded that the Act does not impose any restrictions or reporting requirements on those who offer discounts to all state employees or on public officials who take advantage of such discounts, if the discount is uniformly offered to all state employees.  In that opinion, the Commission interpreted the language of the statute in connection with a discount offered by the Holiday Inn to state employees.  The Commission stated:


“However, many discounts are offered to all members of the public and do not create any potential for improper influence.  Requiring the disclosure of all discounts would impose burdensome reporting requirements without serving a legitimate public purpose.  Consequently, the statutory definition of ‘income’ excludes discounts which are made available to members of the public without regard to their official status.

¶…¶

“The statutory language does not require that the discount be made available to ‘all’ members of the public, but implies that the discount will be offered on a uniform basis to a diverse group.  In the circumstances posed by this opinion request, the discount is made available to all employees of the State of California.  This group is a large and heterogeneous assortment of individuals which includes more than 130,000 persons.  Because of the size and diversity of the class, we conclude that a discount available to all state employees is a discount made ‘available to members of the public.’”

In our Abbott Advice Letter, No. A-88-049, we advised that where a discount card was made available to all county employees on the same terms and conditions as other groups, the discounts were made available to the public without regard to the official status of the official.  We told the City of Cupertino in the Cornelius Advice Letter, No. I-92-260, that discount cards offered by the Cupertino Chamber of Commerce to all city employees were not gifts under the Act.  Additionally, we advised the members of an open space district that the discount of cellular phone service provided to all district employees would not be considered a gift.  (Schectman Advice Letter, No. A-96-218.) 

We have traditionally advised, based on the Russel opinion, that discounts given to all employees of a governmental agency are not gifts to the employees.  In each of the instances, the discount was offered to all employees of an entire agency without regard to official status.  In your situation, we have an offer given to a certain class of employees within every city, county or state governmental agency.  Presumably, the number of fire fighters, law enforcement or rescue personnel employed in the entire State of California is large enough in size to represent a discount made available to the public as contemplated by the Russel opinion.  Therefore, we conclude that eligible personnel of the Office of Emergency Services who choose to take advantage of this discount have not received a gift that is either reportable on their Statements of Economic Interests or subject to the gift limits of section 89503.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Jeanette E. Turvill


Political Reform Consultant


Technical Assistance Division
JET/jt
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� On February 3, 2004, you provided me with additional information with regard to the personnel of the Office of Emergency Services.  In that conversation, you indicated the OES has a fire branch, as well as a law enforcement branch that could take advantage of this offer.  Additionally, essentially every member of the staff is issued emergency personnel credentials, as everyone on staff could be called upon to work any aspect of a crisis in the State of California.  You, for example, function as the OES coordinator in Sacramento, but were in fact sent to work the Southern California fires.  On a later day, you informed me that approximately 350 employees with OES are eligible to take advantage of this offer.





� Public officials who are covered by section 87200, city council members, boards of supervisors, for example, disclose all sources of gifts of $50 unless a statutory exception applies.





