January 26, 2004
John F. Hahn

County of Amador

Amador County Counsel

500 Argonaut Lane

Jackson, CA 95642-9534

Re:
Your Request for Advice


Our File No. A-04-005
Dear Mr. Hahn:


This letter is in response to your request for advice on behalf of Amador County Supervisor Richard Forster regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  This letter should not be construed as advice on any decisions of the Amador County Board of Supervisors that may have already taken place.  Our assistance is based on the facts presented in your request; the Fair Political Practices Commission (“Commission”) does not act as a finder of fact when it provides advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)
QUESTION


May Mr. Forster participate in the deliberations of and vote with the Amador County Board of Supervisors on the question of whether to intercede, through litigation or other means, with the California Youth Authority (“Youth Authority”) and State Department of Personnel Administration to reverse the Youth Authority’s decision to lay off employees, including Mr. Forster?  
CONCLUSION


No.  Mr. Forster may not participate in the deliberations and vote, since it is reasonably foreseeable that litigation or other efforts to reverse the Youth Authority’s decision may have a material financial effect upon his personal finances.  While the “government salary” exception in most instances precludes considering the effects of a governmental decision on a public official’s personal finances, if the decision concerns the hiring or firing of the official, the effects of the decision on the official’s personal finances will be considered for purposes of determining whether a conflict of interest exists.  Nevertheless, Mr. Forster may still appear before the board of supervisors in his private capacity and in the same manner as any other member of the general public to represent his personal interests, including his personal interest in continued employment with the Youth Authority.

FACTS


Supervisor Forster is employed by the Youth Authority and his work location is in Amador County.  He also serves as Vice Chairman of the Amador County Board of Supervisors (“Board”).  Recently the Youth Authority provided “120-day” notices to a number of its employees, including Supervisor Forster, indicating that they will be laid off.  Supervisor Forster believes that he and other Amador County-based Youth Authority employees are being laid off illegally and would like the Board to support a legal challenge that will be instituted by the affected Youth Authority employees.  The purpose of this challenge would be to change the positions of the Youth Authority and the State Department of Personnel Administration regarding these layoffs.  It is possible that the Board will be asked to join in litigation against these state agencies.

ANALYSIS

Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest  (regulation 18700(b)(1) – (8)), which is discussed below.   

1. & 2.   Is Mr. Forster a public official making, participating in making, or influencing a governmental decision?


The conflict-of-interest prohibition applies only to public officials.  As a member of the Amador County Board of Supervisors, Mr. Forster is a public official.  (Section 82048; regulation 18701(a).)  As a supervisor, unless disqualified under the conflict-of-interest provisions of the Act, Mr. Forster will make, participate in making, and influence governmental decisions.
   

In this latter regard, when a public official votes on a matter, he or she is “making a governmental decision.”  (Regulation 18702.1(a)(1).)  Similarly, when a public official prepares or presents any report, analysis, or opinion, either orally or in writing, which requires the exercise of the official and the purpose of which is to influence a governmental decision, the official is participating in making a governmental decision (regulation 18702.2(b)(2)).  Thus, should Mr. Forster vote with the Board on whether the Board should intervene with these state agencies on behalf of the Youth Authority employees, he will be making a governmental decision.  Should he participate in the deliberations of the Board in connection with this vote, he will be participating in making a governmental decision.

3.     What are Mr. Forster’s economic interests?

The economic interests that might give rise to a conflict of interest are defined in regulations 18703-18703.5.  The specific economic interests that may apply to Mr. Forster are described below:  
· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (§ 87103(c); reg. 18703.3); and

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family—this is the “personal financial effects” rule 
(§ 87103; and reg. 18703.5).


Your concerns focus on a potential conflict of interest arising from Mr. Forster’s employment with the Youth Authority, which is a state agency.  As noted above, a public official has an economic interest in the source of his or her income.  However, where the employer is a state, local or federal governmental agency, there is generally no economic interest because of the “government salary” exception.  The Act’s definition of income expressly excludes “[s]alary and reimbursement for expenses and per diem received from state, local or federal government agency….”  (Section 82030(b)(2).)  This exception also covers employment-related benefits, such as pensions.  Thus, unless he receives income from the Youth Authority which is not covered by the “governmental salary” exception, Mr. Forster  will not have an economic interest in the Youth Authority as a source of income.


Notwithstanding the “governmental salary” exception, a conflict of interest may still exist in decisions of the governmental agency employer relating to the official’s hiring, firing, promotion, demotion or discipline, or setting a salary which is different from salaries paid to other employees in the same job classification or position.  (Regulation 18705.5(b).)  This is because these decisions will affect not only the official’s governmental salary, but also his or her personal finances.  (Roberts Advice Letter, No. I-03-199; Turrentine Advice Letter, No. A-02-303.)   Since the decisions of the Board about which you inquire relate to Mr. Forster’s separation from, or potential retention by, the Youth Authority, Mr. Forster has an economic interest in his personal finances which must be considered in order to determine whether he has a conflict of interest with respect to this matter.   
4.   Will this economic interest be directly or indirectly involved in the decision?  
  
A public official is deemed to be directly involved in any governmental decision which will have any financial effect at all on his or her personal finances.  (Regulation 18704.5.)
5. & 6.  What is the applicable materiality standard and is it reasonably foreseeable that the financial effects of the governmental decision upon Mr. Forster’s economic interest will meet this materiality standard?


A conflict of interest may arise only when the reasonably foreseeable financial effects of a governmental decision on a public official’s economic interests is material.  (Regulation 18700(a).)  Different standards apply to determine whether a reasonably foreseeable financial effect on an economic interest will be material, depending on the nature of the economic interest and whether that interest is directly or indirectly involved in the agency’s decision.  In this instance, the applicable materiality standard is found in regulation 18705.5(a): 


“(a) A reasonably foreseeable financial effect on a public official’s personal finances is material if it is at least $250 in any 12-month period. When determining whether a governmental decision has a material financial effect on a public official’s economic interest in his or her personal finances, neither a financial effect on the value of real property owned directly or indirectly by the official, nor a financial effect on the gross revenues, expenses, or value of assets and liabilities of a business entity in which the official has a direct or indirect investment interest shall be considered.”


An effect upon economic interests is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  (Regulation 18706(a).)  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  In this instance, Mr. Forster’s employment with the Youth Authority will cease in approximately six months.  The decision faced by the Board is whether to intervene in efforts by Youth Authority employees, including Mr. Forster, to reverse that decision.  Under the facts you have provided it is reasonably foreseeable that these efforts, if undertaken by the Board, will have at least a $250 impact on Mr. Forster’s personal finances over a 12-month period.  For example, if the Board underwrites all or a portion of the cost of litigation, Mr. Forster, as an employee and potential co-plaintiff in such a suit, would avoid legal costs associated with the litigation.  In addition, if the Board’s efforts are unsuccessful and he is laid off, it is substantially likely that unemployment will affect his personal finances by $250 or more over a 12-month period.  On the other hand, if the Board is successful, through threat of litigation or otherwise, in delaying or eliminating Mr. Forster’s separation from his current employment, it is substantially likely that this will affect his personal finances by $250 or more over a 12-month period.  

7. & 8. “Public Generally” and “Legally Required Participation” Exceptions


Step seven is an exception that applies when the reasonably foreseeable and material financial effect on an official’s economic interest is not distinguishable from the effect on the public generally.  (Section 83112; regulation 18707.)  Step eight is an exception that applies when the official’s participation in a governmental decision is legally required.  (Section 87101; regulation 18708.)  Both of these narrowly construed exceptions are fact-driven and you provide no facts indicating that these exceptions apply here.
Exception Under Regulations 18702.4(a)(2) and 18702.4(b)(1) 

Even if a conflict of interest is present, a public official may appear before his or her agency as a member of the general public in the course of its prescribed governmental function, in order to represent himself or herself on matters related solely to his personal interests.  Under the exception provided at regulations 18704.2(a)(2) and 18704.2(b)(1), such an appearance does not constitute making, participating in making, or influencing a governmental decision.  Regulation 18704.2(b)(1) defines an official’s “personal interests” to include, but not be limited to:

“(A)  An interest in real property which is wholly owned by the official or members of his or her immediate family.
  (B)  A business entity wholly owned by the official or members of his or her immediate family.
  (C)  A business entity over which the official exercises sole direction and control, or over which the official and his or her spouse jointly exercise sole direction and control.”  


Mr. Forster’s interest in maintaining his existing employment with the Youth Authority does not fall within these listed definitions of “personal interest.”  However, the prefatory language in regulation 18702.4(b)(1) suggests that this list of interests may not be all of an official’s personal interests recognized under this exception.  This point was addressed in the Strand Advice Letter, No. A-01-129.  There, the public official was advised that:

“While there is the prefatory language in the regulation, ‘include, but are not limited to,’ indicating that it is not an exclusive list of the ‘personal interests’ that might trigger the exception, we construe this exception to the Act narrowly in accordance with well-accepted principles of statutory construction.  (Barisone Advice Letter, A-99-123.)”    


Consequently, since the interest of the public official in Strand was not one of the three interests listed in the regulations, he could not appear before his agency as a member of the general public without violating the conflict-of-interest provisions of the Act. 


Similarly, in the Kurvers Advice Letter, No. A-01-178, a public official presented an issue similar to your request.  There, a public official requested advice as to whether she could participate in the same manner as a member of the general public in a hearing before the city council, of which she was a member, regarding termination of her husband’s employment as a police officer.  The public official was advised that the exception at regulation 18702.4(b)(1) did not apply to her situation and that the conflict-of-interest provisions of the Act prohibited her from participating as a member of the public at the hearing.  


Thus, notwithstanding the prefatory language in regulation 18702.4(b)(1), the exception under that regulation does not permit Mr. Forster to address the Board as a member of the general public regarding its potential intervention to oppose the Youth Authority layoffs.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	�  If a public official’s office is listed in section 87200 (“87200 filers” include members of a county’s board of supervisors) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105).  Since Mr. Forster is a member of Amador County Board of Supervisors, these requirements apply to him. 





