





March 1, 2004
Teresa E. Ascarate, Deputy City Attorney

Alvarez-Glasman & Colvin

100 North Barranca Avenue, Suite 1050

West Covina, CA 91791

Re:
Your Request for Advice


Our File No.   A-04-012
Dear Ms. Ascarate:


This letter is in response to your request on behalf of Shelley Sanderson, Councilmember for the City of West Covina for advice regarding the conflict-of-interest                            provisions of the Political Reform Act (the “Act”).

QUESTIONS
1.  May Councilmember Sanderson participate in a decision to approve a new fee schedule for Maverick-Ridge Rider Park?

2.  May Councilmember Sanderson participate in a decision to approve funding for new picnic tables and benches at Maverick-Ridge Rider Park? 

CONCLUSION

It is presumed that Councilmember Sanderson’s real property will experience a material financial effect as a result of the decision to approve fee increases at the Park.  Therefore, unless this presumption is rebutted, Councilmember Sanderson is disqualified from participating in this decision.  The decision to approve funding for new picnic tables and benches at the Park is also directly related to Councilmember Sanderson’s real property, and is therefore presumed to be material.  Councilmember Sanderson may not participate in this decision unless the presumption is rebutted.

FACTS


The City of West Covina (“City”) has recently purchased the land known as Maverick-Ridge Rider Park, and has been transitioning operations and maintenance responsibilities to the City.  The Park facilities contain a baseball field and an equestrian center.  Two matters which relate to this city-owned Park are currently before the city council.  The city council has approved a capital improvement project for improvements to Maverick Baseball Field and Ridge Riders Arena.  While this project has been put on hold pending completion and approval of a master plan for the facility, the city council has recognized that there are improvements currently required.  

The first agenda item is to approve a new fee schedule for the Ridge Riders Arena.  The City has recently taken over operations from the Ridge Riders, an association which conducted programming, collected rental fees, and performed maintenance at the facility.  The proposed fee schedule was developed to provide consistency with other City rental fees, and is intended to generate revenues to offset existing operating costs.  

The second agenda item is a proposal to spend $14,000 for new picnic tables and benches at the baseball field and equestrian center.  While the master plan for the Park has not been completed, this improvement has been recommended because of the poor condition of the current wooden benches and picnic tables, and the lack of picnic tables near the baseball field.  This proposal will purchase new metal picnic tables and benches to be placed throughout the Park.    

Councilmember Sanderson owns real property, her residence, which lies adjacent to the eastern boundary of Maverick-Ridge Rider Park (“the Park”), or within 500 feet of the property which is the subject of the governmental decision.

ANALYSIS

The Act's conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (§ 81001(b).) The Act does not preclude any person from occupying any governmental position, but it may bar participation in certain governmental decisions in which an official has a conflict of interest.  Section 87100 prohibits any public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.
The Commission has adopted an eight-step analytical framework for deciding whether a public official has a disqualifying conflict of interest in a given governmental decision.  (Reg. 18700(b)(1)-(8).)  This process is applied below.



Step 1 – Public Official.

The Act’s conflict-of-interest provisions only apply when the individual is a public official. (Reg. 18700(b)(1).)  A public official is defined as, “every member, officer, employee or consultant of a state or local government agency….” (Section 82048.)  As a member of the West Covina City Council, Councilmember Sanderson is a public official for purposes of the Act, and therefore is subject to the conflict-of-interest rules. 

Step 2 – Making, participating in making, or using an official position to influence governmental decisions.

The Act’s conflict-of-interest provisions only apply when, “the public official will be making, participating in making, or using or attempting to use his/her official position to influence a government decision.” (Reg. 18700(b)(2).)  An official makes a governmental decision, “when the official, acting within the authority of his or her office or position: (1) [v]otes on a matter; (2) [a]ppoints a person; (3) [o]bligates or commits his or her agency to any course of action; (4) [e]nters into any contractual agreement on behalf of his or her agency….”  (Reg. 18702.1(a).)

Councilmember Sanderson will “make a governmental decision” if she votes on either of the proposed agenda items concerning Maverick-Ridge Rider Park.  Additionally, if Councilmember Sanderson uses or attempts to use her official position to influence a governmental decision (Reg. 18702.3) she will be, “participating in making, or using or attempting to use his/her official position to influence a governmental decision,” (Regulation 18700(b)(2)) and the conflict-of-interest provisions will apply.
    

Step 3 – Identifying the Economic Interests.

The Act’s conflict-of-interest provisions apply only to conflicts arising from economic interests.  The economic interests from which conflicts of interest may arise are defined in section 87103 and regulations 18703-18703.5.  The facts here indicate the two agenda items may potentially come in conflict with Councilmember Sanderson’s interest in her real property.  You do not describe any other facts that would indicate any other economic interests which may be at issue.  We therefore opine only regarding the limited circumstances of Councilmember Sanderson’s interest in her real property.
“A public official has an economic interest in any real property in which the public official has a direct or indirect interest worth two thousand dollars ($2,000) or more in fair market value.”  (Reg. 18703.2.)  Councilmember Sanderson has an economic interest in real property which serves as her residence, provided that there is a direct or indirect interest of at least $2,000 in this property.

Step 4 – Determining whether the public official’s economic interest is directly or indirectly involved in the governmental decision.

Step four requires a determination of whether the economic interest is directly or indirectly involved in the governmental decision the public official will be making.  (Regulation 18700(b)(4).)  Real property in which a public official has an economic interest is directly involved in a governmental decision if, among other things, “(1) [t]he real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision.”  (Reg. 18704.2(a)(1).)  

Two agenda items are at issue: 1) the proposed fee increases, and 2) the decision to purchase new picnic tables and benches.  As Councilmember Sanderson’s real property residence borders Maverick-Ridge Rider Park, it is located within 500 feet of the property which is the subject of the governmental decision, and is therefore directly involved with the proposed fee increase.  You have suggested that the exception in regulation 18704.2(b)(2) may apply because the proposed fee increases are designed to generate revenue for operations and maintenance at the Ridge Riders Arena.  It is a fundamental cannon of statutory construction that exceptions are to be construed strictly and narrowly.  (Deitsch Advice Letter No. A-02-129 quoting, Ticket Track California, Inc. v. Department of Motor Vehicles (2002) 97 Cal.App. 4th 1251; 119 Cal. Rptr. 2d 176 (2002.)

  However, the language in 18704(b)(2) indicates that the decision must concern issues of “repairs, replacement, or maintenance,” not decisions whether to increase funds for future projects.  This exception was not intended to cover situations outside of the limited scope of repairs, replacement, or maintenance.  Therefore, Councilmember Sanderson’s economic interest is directly involved in the decision to approve the new fee schedule.  

The second agenda item pertains to the purchase of new benches and picnic tables.  As previously indicated, Councilmember Sanderson owns real property located within 500 feet of the subject of the governmental decision, and is therefore directly related to the decision. You have suggested that regulation 18704.2(b) may apply to deem Councilmember Sanderson’s economic interest indirectly related to this decision.  It states that, “real property in which a public official has an interest is not directly involved in a governmental decision, but is indirectly involved if: ¶…¶ (2) [t]he decision solely concerns repairs, replacement, or maintenance of existing streets, water, sewer, storm drainage or similar facilities.”  
It is unlikely that this exception, construed narrowly, will apply in this situation.  As the facts indicate, while some of the picnic tables and benches that will be purchased are replacing old, dilapidated ones, some of the purchases will be new.  The January agenda for the city council states that there are currently no picnic tables near the baseball field.  These purchases therefore do not concern “repairs, replacement, or maintenance” of “similar facilities.”  We have not applied this exception, however, beyond the limited circumstances of streets, water, sewer, or storm drainage facilities.  
There is one advice letter that discusses the exception in regulation 18704.2(b)(2).  In the Klein Advice Letter (No. A-03-006) the Commission determined that regulation 18704.2(b)(2) did not apply to a decision which involved approving a general plan.  The plan included widening a road and connecting it to a main street.  While the Commission found this decision to widen the road indirectly involved because the road was more than 500 feet from the official’s property, in footnote 5 the Commission staff rejected the argument that 18704.2(b)(2) applied because the decision regarding the road would substantially improve it, and the issue did not solely concern “repairs, replacement, or maintenance” of an existing facility.  


Therefore, Councilmember Sanderson has an economic interest directly involved in this governmental decision as well.    
Steps 5 & 6 – Is it reasonably foreseeable that a material financial effect will occur?
After deciding whether the property is directly or indirectly involved in the governmental decision, step five requires a determination of the materiality standard.  (Reg. 18700(b)(5).)  If the real property in which an official has an economic interest is directly involved in a governmental decision, the materiality standards of regulation 18705.2(a) apply. (Reg. 18704.2(c)(1).)  
Regulation 18705.2(a)(1) provides that the financial effect of a governmental decision on real property which is directly involved in the governmental decision is presumed to be material.  “This presumption may be rebutted by proof that it is not reasonably foreseeable that the governmental decision will have any financial effect on the real property.” (Ibid.) Any financial effect includes as little as one penny’s worth.  If the real property in which an official has an economic interest is indirectly involved in a governmental decision, the materiality standards of 18705.2(b) apply. (Reg. 18704.2(c)(2).)  
“The financial effect of a governmental decision on real
property which is indirectly involved in the governmental
decision is presumed not to be material.  This presumption
may be rebutted by proof that there are specific
circumstances regarding the governmental decision, its
financial effect, and the nature of the real property in which
the public official has an economic interest, which make it
reasonably foreseeable that the decision will have a material
financial effect on the real property in which the public official
has an interest.  Examples of specific circumstances that will
be considered include, but are not limited to, circumstances
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� 	Please be aware that if Councilmember Sanderson is disqualified she must comply with certain rules provided by regulation 18702.5.  For your convenience, we have enclosed this regulation which requires a disqualified official to leave the room when the decision in which he or she has conflict of interest is presented. Please note that subdivision (d)(3) of this regulation allows a public official to speak as a member of the public in limited circumstances.





