





April 15, 2004
Stacey Simon

County of Mono

Office of the County Counsel

Post Office Box 2415

Mammoth Lakes, CA 93546

Re:
Your Request for Informal Assistance

Our File No.   I-04-013
Dear Ms. Simon:


This letter is in response to your request on behalf of two “fishery commissioners” for informal assistance
 regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Nothing in this letter should be construed to evaluate any conduct that has already taken place.  In addition, this letter is based on the facts presented.  The Fair Political Practices Commission (the “Commission”) does not act as the finder of fact.  (In re Oglesby (1975) 1 FPPC Ops. 71.)
QUESTIONS

Do two members of a Mono County “fisheries commission,” Commissioner John Frederickson, who owns a resort located adjacent to a lake and Commissioner John Webb, who owns a marina located on another lake, both in Mono County, have a conflict of interest with respect to any of the following:
(1.) Making recommendations to the county board of supervisors regarding the stocking of fish (whether raised on the county fish raising facility on Conway Ranch or purchased from a private hatchery) in the lakes adjacent to their property;

(2.) Making recommendations to the county board of supervisors regarding the stocking of fish (whether raised on Conway Ranch or purchased from a private hatchery) in other lakes or waters in Mono County;
(3.) Making recommendations to the county board of supervisors regarding the expenditure of county funds to enhance the amount of fish raised on Conway Ranch;

(4.) Making recommendations to the county board of supervisors regarding the expenditure of county funds for the general management and operation of the Conway Ranch fish-rearing facility;

(5.) Making recommendations to the county board of supervisors regarding ways in which the county could raise revenue (such as fundraisers, taxes, grants, etc.) to enhance fish rearing and stocking in Mono County waters;

(6.) Making recommendations to the county board of supervisors regarding actions the county could take to enhance the amount of fish raised by DFG or private hatcheries and stocked in Mono County waters?
CONCLUSION


Commissioners Frederickson and Webb are not public officials within the meaning of the Act.  Therefore, they would not have a conflict of interest prohibiting them from making, participating in, or influencing a governmental decision with respect to Questions 1 - 6 above.
FACTS


Several years ago, the county purchased a private ranch (Conway Ranch) on which it now operates a fish-rearing facility. Mono County uses fish raised at Conway Ranch to supplement fish stocking in Mono County waters otherwise carried out by the California Department of Fish and Game (“DFG”), private parties, and the county itself, the latter two using fish purchased from private hatcheries.

Recently, the county board of supervisors created a “fisheries commission” to advise it with respect to Conway Ranch and with respect to fish rearing and stocking within the county generally.  The duties of the fisheries commission include overseeing the operation and management of the fish-rearing facility at Conway Ranch, making recommendations regarding the expenditure of funds for the facility (and hence, the amount of fish raised), making recommendations regarding where those county-raised fish should be stocked, and making recommendations regarding the expenditure of county funds to purchase fish raised at other facilities for stocking in Mono County.  One of the identified tasks for the fisheries commission is to draft a fisheries management plan for the county.


You have indicated that, based on your analysis, the commission’s recommendations are advisory only, and the commissioners do not have decision-making authority, although it is anticipated that at least with respect to those matters not requiring an additional expenditure of county funds, the board of supervisors would be inclined to follow the commission’s recommendations in most cases.  Therefore, the commissioners are not covered by the existing conflict of interest code and are not required to file statements of economic interests.  Where additional expenditures are involved, a variety of factors (such as current budget, available funds, etc.) would also be considered.

In addition to advising the county as to its own fish-rearing and stocking program, the fisheries commission is charged with enhancing the fish production and stocking carried out by other entities in Mono County.  This may include making recommendations to the board of supervisors regarding the expenditure of funds for the purchase of fish from private hatcheries as well as making recommendations to the board regarding other means of enhancing fish production and stocking by private hatcheries or DFG.


In a telephone conversation with Mono County Counsel Marshall Rudolph, he indicated that the commission has only been in existence for several months, and it has made only one recommendation to the board of supervisors at this time.  That recommendation was for the county to hire a lobbyist to pursue means to convince DFG on the necessity to continue their programs with respect to the stocking of fish in Mono County lakes.
Facts Potentially Creating A Conflict

(1.)  Commissioner Frederickson, a member of the fisheries commission, owns a small resort located adjacent to a lake in Mono County which is a popular fishing destination.  The property on which the resort is located is leased under a forest service lease.  The resort consists of 22 individual cabins, a small store at which food, beer, souvenirs, sundries, and fishing, hiking, and camping supplies are sold, a small restaurant, and a boat rental operation.  Many of the resort’s guests have come to the area to fish, and the lake has historically been stocked with fish by both DFG and the county.  This resort offers the only lodging, food, and supplies within several miles of the lake.

In 2002, the county paid to have approximately 1,200 pounds of fish raised in a private hatchery stocked in this lake, for a cost of $5,000.  That same year the DFG stocked approximately 8,100 pounds of fish in this lake.  No fish raised at Conway Ranch have ever been stocked in this lake, although the potential exists that they may be in the future.

(2.)  Commissioner Webb, another member of the fisheries commission, owns a marina located on a different lake in Mono County that is also stocked by the county and by DFG.  This individual rents boats (used primarily for fishing) and sells fishing supplies and other sundries from a small store near the lake’s edge.  The property on which the marina is located is leased under a forest service lease.

In 2002, the county stocked 1,200 pounds of fish raised in a private hatchery in this lake.  That same year, DFG stocked approximately 28,000 pounds of fish in this lake.  Fish raised at Conway Ranch were stocked in this lake in both 1999 (approximately 100 pounds) and 2003 (approximately 75 pounds).

ANALYSIS


The Act’s conflict-of-interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them. (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest. (Regulation 18700.)  The general rule, however, is that a conflict of interest exists whenever a public official makes, participates in making, or otherwise uses his or her official position to influence a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests.

Section 82048 states that “public official” means “every member, officer, employee, or consultant of a state or local government agency.”  Regulation 18701(a) provides that for purposes of section 82048 defining public official, the following definitions apply:


“(1) ‘Member’ shall include, but not be limited to, salaried or unsalaried members of committees, boards or commissions with decisionmaking authority.  A committee, board or commission possesses decision making authority whenever:

(A) It may make a final governmental decision;

(B) It may compel a governmental decision; or it may prevent a governmental decision either by reason of an exclusive power to initiate the decision or by reason of a veto that may not be overridden; or
(C) It makes substantive recommendations that are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or governmental agency.” (Emphasis added.)

Public officials, including members of boards or commissions of a local government agency, disclose their financial interests in accordance with the conflict of interest code developed by their respective agency.  (See sections 87300-87313; Weaver Advice Letter, A-03-225.)  A conflict of interest code enumerates the positions within the agency that make or participate in making decisions which may have a foreseeable and material effect on any financial interest.  (Section 87302.)

Persons designated in the conflict of interest code are “designated employees,” a term which includes any “officer, employee, member, or consultant” of an agency whose position involves making or participating in making decisions which may have a foreseeable and material effect on any financial interest.  (Section 82019(c).)  The term “designated employee” does not include an unsalaried member of any board or commission who serves in a solely advisory function.  (Section 82019; Weaver, supra.)

For purposes of determining the disclosure requirements of “designated employees” under section 82019, the same definition applies to “member” as that applicable when determining whether individuals are “public official” for purposes of the disqualification rules of the Act.  (See regulation 18701(a)(1) set forth above.) 

Section 87301 states that “[i]t is the policy of the act that Conflict of Interest Codes be formulated at the most decentralized level possible ….  Any question of the level of a department which shall be deemed an ‘agency’ for purposes of Section 87300 shall be resolved by the code reviewing body.”  The county board of supervisors is the “code reviewing body” “with respect to the conflict-of-interest code
of any county agency….”  (Section 82011(b).)

As the “code reviewing body” it is up to the Mono County Board of Supervisors to make the determination as to whether or not the members of the fisheries commissions are subject to the county’s conflict of interest code based on whether or not the commission has decision-making authority as enumerated above.
  You have indicated, based upon the county’s analysis, that the commissioners do not have decision-making authority and are therefore not subject to the conflict of interest code and the filing of statements of economic interests, since the commissioners serve in only an advisory capacity and do not make any final governmental decisions (regulation 18701(a)(1)(A)), or compel or prevent a governmental decision (regulation 18701(a)(1)(B).  Additionally, they have not made recommendations over a sufficient period of time to determine if such recommendations are regularly approved without significant amendment or modification by another public official or governmental agency.  (Regulation 18701(a)(1)(C).)


Since the individuals are not public officials at this time, they do not have a conflict of interest within the meaning of the Act.  (Regulation 18700(b)(1).)  However, the FPPC staff has advised on several occasions that if there is a history or track record of “rubber stamping” an advisory body’s recommendations, the advisory body will be considered to have decision-making authority.  (See, e.g., Andriese Advice Letter, No. A-03-016; Traverso Advice Letter, No. I-01-124; Baird Advice Letter, No. A-94-299; Czach Advice Letter, No. A-91-503; Woodbury Advice Letter, A-90-665; Paley Advice Letter, A-90-583; Korade Advice Letter, A-89-715; Ball Advice Letter, I-89-671.)

We have in the past advised new advisory bodies that they are in fact solely advisory until a history of recommendations has been established.  (Ball, Traverso, supra.)  Once there is a history of a particular advisory body’s recommendations being routinely accepted without amendment or modification, the body converts from a solely advisory function to one of making, or participating in the making of a governmental decision and must be incorporated into a conflict of interest code.  (Traverso, supra.)  Since we have no track record concerning the commission, we are not able to determine if its members should be included in the commission’s conflict of interest code.  Even if, at this time, as you have concluded, the commission functions solely as “advisory” as opposed to “making,” or “participating in making,” governmental decisions, we suggest that you monitor the commission’s recommendations and the board of supervisors’ actions with regard to these recommendations over the next several months and amend the commission’s conflict of interest code if required.  If this does become the case, and the commission members are included in the conflict of interest code, you may then contact us again for advice on any potential conflict of interest issues.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 

	� Informal assistance does not confer the immunity provided by a Commission opinion or formal written advice. (Regulation 18329(c)(3), copy enclosed.)





� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  All statutory references are to the Government Code unless otherwise indicated.  All regulatory references are to Title 2 of the California Code of Regulations unless otherwise indicated.  	


	�  See regulation 18329.5(a)(3).


	�  A person who is a member of a board or commission who does not possess decision-making authority, as defined in regulation 18701(a)(1), is also not subject to section 87302.6 and regulation 18754.





