This Letter is SUPERSEDED by Coler Advice Letter No. I-07-089
March 15, 2004
Jonna A. Ward, CEO/President

Visionary Integration Professionals, Inc.

80 Iron Point Circle, Suite 100

Folsom, CA 95630

Re:
Your Request for Advice


Our File No. A-04-016
Dear Ms. Ward:


This letter is in response to your request for clarification of our prior advice
 given to you, on behalf of Ms. Cheryl Hotaling, regarding the post-governmental employment provisions of the Political Reform Act (the “Act”).
  Our advice is based on the facts presented in your request; the Commission does not act as a finder of fact when it provides advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)   
QUESTIONS


1.  When will the one-year ban no longer prohibit Ms. Hotaling’s appearances before, or communications with, the California Health and Human Services Data Center (“Data Center”)?

2.  Is Ms. Hotaling subject to the one-year ban with respect to the other state agencies to which she was posted as an employee of Eclipse Solutions, Incorporated (“Eclipse”)?

CONCLUSIONS

1.  Under the facts you now provide, the one-year ban applicable to Ms. Hotaling’s appearances before, or communications with, the Data Center will expire on March 26, 2004.

2.  As an employee of Eclipse posted to a number of state administrative agencies, the one-year ban would apply to any of these agencies for which Ms. Hotaling engaged in making or participating in making decisions, which may foreseeably have a material financial effect on any economic interest.  Under the facts provided, we can only conclusively advise that the one-year ban applies to her with respect to the Data Center.  We cannot advise whether she is subject to the one-year ban with respect to any of the other state administrative agencies for which she performed services. 
FACTS


During 2002 and continuing until March 27, 2003, Ms. Hotaling served as an employee of Eclipse, which was at that time under contract with the Data Center to provide systems engineering and system acquisition support for a case management information and payroll systems (called “CMIPS II”).
  As an employee of Eclipse, during the period March 28, 2002 through March 27, 2003,
  Ms. Hotaling provided professional services to the Department of Health Services, the Board of Equalization, Department of Justice, Department of Social Services, and the Department of Developmental Services, in addition to the Data Center.     

Ms. Hotaling was assigned under that contract between the Data Center and Eclipse, to review various drafts of the Data Center’s CMIPS II request for proposal.  Her duties including advising Data Center staff on acquisition-related strategies.  While decisions relating to the procurement were made by the Data Center or the Department of General Services, Ms. Hotaling provided information, general advice, and recommendations.  

The Data Center has in effect an approved conflict of interest code. Individuals designated by job position in that code are required to file statements of economic interests (FPPC Form 700) with the Data Center disclosing various financial interests.  The economic interests disclosed differ according to the sensitivity of the position and resultant disclosure category under the code.  This code states in relevant part:

“Consultants shall be included in the list of designated employees and shall disclose pursuant to the broadest disclosure category in the code subject to the following limitation:    

“The Director may determine in writing that a particular consultant, although a ‘designated position,’ is hired to perform a range of duties that is limited in scope and thus is not required to fully comply with the disclosure requirements in this section. . . .” 

Ms. Hotaling filed a Form 700 with the Data Center.  She was not required to file a Form 700 by any of the other state agencies to which she was posted as an employee of Eclipse. 


Previously, we provided you with written advice regarding the application of the conflict-of-interest and post-governmental employment provisions of the Act to Ms. Hotaling, as a new employee of Visionary Integration Professionals, Inc. (“VIP”).  (See note 1, above.)  Specifically, we advised that Ms. Hotaling would be prohibited from representing VIP in the CMIPS II procurement process; however, if VIP is a successful bidder under that procurement, the permanent ban would not prohibit her from participating as an employee of VIP in the implementation phase of that procurement.  We also advised that since the Data Center required her to file a statement of economic interests, this indicated that the Data Center determined her to be a “consultant” within the meaning of the Act. 


ANALYSIS


Your questions concern the applicability of the “revolving door” or one-year ban under section 87406 of the Act.  This section provides, in relevant part that:
 (  No member, designated employee, and no officer, employee, or consultant of a state administrative agency; 
(  “[W]ho holds a position which entails the making, or participation in the making, of decisions which may foreseeably have a material effect on any financial interests,
(  …[F]or a period of one year after leaving office or employment, 
(  [S]hall, for compensation, act as agent or attorney for, or otherwise represent, any other person,
(  [B]y making any formal or informal appearance, or by making any oral or written communication, 
(  [B]efore any state administrative agency, or officer or employee thereof, for which he or she worked or represented during the 12 months before leaving office or employment, 
(  [I]f the appearance or communication is made for the purpose of influencing administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.”
Your questions concern the first three bullet points, above.  Therefore, our analysis is limited to considering those specific aspects of the one-year ban, and how they apply under the facts you supply.

1.  Computing the one-year period.


In your request for clarification you provide new facts indicating that Ms. Hotaling concluded her Eclipse assignment with the Data Center a number of months prior to leaving employment with Eclipse.  Specifically, you now indicate that she concluded her assignment to the Data Center on March 27, 2003, and left her employment with Eclipse on July 28, 2003.  

The prohibition period under the one-year ban commences when the employee is no longer under an employment agreement and no longer receiving compensation, including compensation for unused vacation time, from his or her former agency.  (Regulation 18746.1(b)(1); Dixon Advice Letter, No. I-02-174; Negrete Advice Letter, No. A-99-177; Weil Advice Letter, No. A-97-247.)  Thus, under the new facts you supply, the one-year period during which Ms. Hotaling is prohibiting under section 87406 from appearing before, or communicating with, the Data Center and its employees will expire on March 26, 2004.   
2.  Application of the one-year ban to other state administrative agency employers.

  The one-year ban applies to two kinds of former state administrative agency employees: (1) those employees who held positions that were listed as a designated employee position in their former agencies’ conflict of interest codes; and (2) any officer, employee or consultant who held a position that was not listed as a designated employee position in their former agencies’ conflict of interest codes, but nevertheless made or participated in the making
 of governmental decisions that had a reasonably foreseeable material effect on any financial interest.  (Section 87406(d); regulation 18746.1.)   


Section 87302(a) requires agencies to enumerate within their conflict of interest code all positions which involve the making or participating in the making of decisions which may foreseeably have a material financial effect on any financial interest.  Section 87302(b) requires that individuals occupying positions designated in an agency’s conflict of interest code file statements of economic interest disclosing certain financial information appropriate to the position’s disclosure category in the agency’s code.   


The facts you provide indicate that of the agencies to which Ms. Hotaling was assigned, only the Data Center required her to file a Form 700.  Since we are not finders of fact when providing advice, we accept at face value that these other agencies’ decisions not to require her to file a Form 700 represents each agency’s conclusion that the position she filled was not one designated in their conflict of interest code.  At first blush, it would appear that the one-year ban would not apply with respect to Ms. Hotaling’s services for these other agencies.  

However, as noted above, the one-year ban applies to more than designated employees.  It also applies to officers, employees and consultants making, or participating in making decisions which may foreseeably have a material financial effect on any financial interest.
  This is necessarily a factual matter that has to be decided on a case-by-case basis.  You have not provided sufficient facts for us to determine whether Ms. Hotaling, in her Eclipse assignments to the Department of Health Services, Board of Equalization, Department of Justice, Department of Social Services, and Department of Developmental Services, was involved in making or participating in making one or more governmental decisions for these agencies that had a reasonably foreseeable material effect on any financial interest.  Thus, we cannot categorically advise whether the one-year ban applies to her with respect to these agencies.  Should she have questions with respect to whether the post-governmental employment restrictions of the Act restrict her appearances or communications with respect to one or more of these agencies, she may wish to write to us for further advice, including in her request additional information regarding the nature of the services she performed for the agency in question. 

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Kenneth L. Glick



Counsel, Legal Division

	�  Ward Advice Letter, No. A-03-283. 


� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  Initially, your request posed three questions.  In a March 12, 2004, telephone conversation with Commission staff you withdrew your third question, leaving your request as described in our present advice.   


	�  Although her posting to the Data Center terminated in March of 2003, Ms. Hotaling remained an employee of Eclipse until July 28, 2003.


	�  This information was provided in your March 8, 2004, letter to the Commission. 


�  A state employee “makes a governmental decision” when, acting within the scope of his or her authority, he or she votes on a matter, appoints a person, commits the agency to a course of action, enters into any contractual agreement on behalf of the agency, or determines not to act, unless the determination is made due to a conflict of interest. (Regulation 18702.1, copy enclosed.)  A state employee “participates in making a governmental decision” when he or she negotiates, without significant substantive review, with a governmental entity or private person regarding the decision; advises or makes recommendations to the decisionmaking, either directly or without significant intervening substantive review; conducts research, makes an investigation, or prepares or presents any report, analysis or opinion, orally or in writing, which requires the exercise of judgment on the part of the employee and the purpose of which is to influence the decision.  (Regulation 18702.2, copy enclosed.)  


	�  Or as sometimes stated, a position that, although not designated, should be designated in the agency’s conflict of interest code.  (Regulation 18746.1(a)(2).) 





