





May 13, 2004
Thomas M. Hagler
United States Environmental 

  Protection Agency

75 Hawthorne Street

San Francisco, CA 94105

Re:
Your Request for Advice


Our File No. A-04-020
Dear Mr. Hagler:


This letter is in response to your request on behalf of the California Bay-Delta Authority for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION


Are the six federal members of the California Bay-Delta Authority (“Authority” or “CBDA”) required to comply with the Act’s financial disclosure and conflict-of-interest provisions?  
CONCLUSION

  As members of a state agency, the officials are required to comply with the Act’s disclosure and disqualification rules.  Article III, Section 3.5 of the California Constitution precludes the FPPC from finding that federal law prohibits the application of the Political Reform Act to federal officials who are members of the state agency CBDA.  
FACTS


On January 1, 2003, the California Bay-Delta Authority was created pursuant to California state law.  (See generally, California Water Code § 79400 et seq.)  The California Bay-Delta Authority is a new state agency formed to carry out the collaborative state-federal effort that began in 1994, then-called CalFed, to manage water quality and water projects in the California Bay-Delta Estuary.
  The purpose of the CBDA is to “…carry out the programs, projects, and activities necessary to implement the Bay-Delta Program….”  (California Water Code § 79403.5(a).)  The California Bay-Delta Program is a cooperative effort between 24 state and federal agencies to address ecosystem restoration, water quality, water supply and levee maintenance issues in the Sacramento River/San Joaquin River Delta.



The Bay-Delta Authority’s board is comprised of five members representing specific geographical regions of California, two legislative appointees, one public advisory committee representative, six state agency officials, and six federal agency officials.  


The six state members of the Authority are:  Secretary of the California Resources Agency, Secretary of the California Environmental Protection Agency, Secretary of the California Department of Food and Agriculture, Director of the Department of Water Resources, Director of the California Department of Health Services, and Director of the California Department of Fish and Game.


The six federal agency administrators named by title to the Authority include:  Secretary of the Interior, Regional Administrator of Region IX of the U.S. Environmental Protection Agency, Operations Manager of the California/Nevada Operations Office of the U.S. Fish and Wildlife Service, Regional Director of the U.S. Bureau of Reclamation, Mid-Pacific Region, Sacramento District Engineer of the U.S. Army Corps of Engineers, and Regional Administrator of the Southwest Region of the National Marine Fisheries Service.  (California Water Code § 79412.) 
Under state legislation, these named federal employees are to serve as nonvoting members of the CBDA until and unless federal authorizing legislation is enacted.            (California Water Code § 79412(i).)  Although there have been a number of bills introduced involving the Bay-Delta Program, as of this date Congress has not passed any federal legislation considering the CBDA.


You state that there does not appear to be any issue as to whether the CBDA is a state agency.  As a state agency, the CBDA is subject to a set of state laws generally referred to in California as the “conflict-of-interest rules.”  
ANALYSIS


Your request asks whether the federal members of the CBDA are required to comply with the state’s conflict-of-interest rules, which you observe include Government Code section 1090; Public Contract Code sections 10410 et seq., the incompatible activities laws in Government Code section 19990, and the public financial interest disclosure rules in Government Code section 87300 et seq.  As we discussed by phone, advice from the Commission is limited to the applicability of provisions contained in the Act.  Government Code 1090, the public contract code statutes, and the incompatible activities laws are outside the jurisdiction of the Commission and our advice does not extend to them.      

The Act’s conflict-of-interest and financial disclosure rules apply to public officials in state and local government in California.  The Act’s basic prohibition on conflicts, section 87100, states as follows:

   “No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  

In addition, the Act requires public officials to file annual statements of economic interests, disclosing any sources of income, business interests, real estate interests and gifts received by the official during the previous year.  (§§ 81002(c), 87200-87313.)  

The Act defines the term “public official” in pertinent part, as follows:
   “‘Public official’ means every member, officer, employee or consultant of a state or local government agency, but does not include judges and court commissioners in the judicial branch of government. ...”  (§ 82048.)  


The term “public official” is further defined by regulation:
   “(a)  For purposes of Government Code Section 82048, which defines ‘public official,’ and Government Code Section 82019, which defines ‘designated employee,’ the following definitions apply: 

   (1)  ‘Member’ shall include, but not be limited to, salaried or unsalaried members of committees, boards or commissions with decisionmaking authority.  A committee, board or commission possesses decisionmaking authority whenever: 

   (A)  It may make a final governmental decision; 

   (B)  It may compel a governmental decision; or it may prevent a governmental decision either by reason of an exclusive power to initiate the decision or by reason of a veto that may not be overridden; or 

   (C)  It makes substantive recommendations that are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or governmental agency.”  (Regulation 18701(a)(1).) 


In addition, the Act defines the term “agency” to mean any “state agency or local government agency.”  (§ 82003.)  A “state agency” is defined as “every state office, department, division, bureau, board and commission, and the Legislature.”  (§ 82049.)  


Whether CBDA is a state agency is not at issue.  The Bay Delta Authority Act states that “[t]he authority is an agency of the state.”  (California Water Code § 79405.)  And the federal officials are members of CBDA’s governing board.  Your facts state that the six federal members of the CBDA are serving as nonvoting members of the CBDA until federal authorizing legislation is enacted, and although legislation has been introduced, to date Congress has not passed any federal legislation considering the CBDA.  As sitting members of the CBDA, we presume the federal administrators are “participating in” or “influencing” decisions of that agency despite the fact that they are currently nonvoting members.  The Act’s prohibition on conflicts of interest extends not only to making a governmental decision, but also to participating in making, or using or attempting to use one’s official position to influence a governmental decision.  (§ 87100; regulations 18702-18702.4.)  Thus the federal members of CBDA fit within the Act’s definitions of public officials participating in governmental decisions.    

The issue presented is whether the Act’s conflict-of-interest and financial disclosure rules apply to the six federal members of the CBDA.  We have reviewed in detail the federal sovereign immunity cases you cited, as well as additional federal supremacy cases and administrative decisions.  However, in examining whether the Act or a provision of the Act is enforceable because of constitutionality or federal law, we must consider Article III, Section 3.5 of the California Constitution.  That section provides:  

   “Sec. 3.5.  An administrative agency, including an administrative agency created by the Constitution or an initiative statute, has no power:

   (a)  To declare a statute unenforceable, or refuse to enforce a statute, on the basis of it being unconstitutional unless an appellate court has made a determination that such statute is unconstitutional;

   (b)  To declare a statute unconstitutional;

   (c) To declare a statute unenforceable, or to refuse to enforce a statute on the basis that federal law or federal regulations prohibit the enforcement of such statute unless an appellate court has made a determination that the enforcement of such statute is prohibited by federal law or federal regulations.”  

The FPPC is constrained by Art. III, Sec. 3.5(c) of the California Constitution from finding that the Act does not apply to federal administrators who are sitting members of a state agency participating in governmental decisions at that agency.  Accordingly, we conclude that the six federal members of the CBDA are covered by the Political Reform Act’s conflict-of-interest and financial disclosure rules and are required to file the financial disclosure Form 700 with the CBDA.  


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Hyla P. Wagner

Senior Counsel, Legal Division

HPW:jg

I:\AdviceLtrs\04-020
� Government Code sections 81000 – 91014.  All statutory references are to the Government Code unless otherwise stated.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	� The CBDA’s enabling legislation calls for the agency to “sunset” on January 1, 2006, unless federal legislation has been enacted by that date further authorizing the participation of the named federal agencies and officials.  (California Water Code § 79475.)  





