





February 19, 2004
George C. Spanos, Deputy Attorney General

State of California

Department of Justice

Post Office Box 944255

Sacramento, CA 94244-2550

Re:
Your Request for Advice

Our File No.   A-04-025
Dear Mr. Spanos:


This letter is in response to your request for advice on behalf of the Transportation Commission and Kirk Lindsey,
 a member of the California Transportation Commission, regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that the Commission does not provide advice relating to past conduct.  (Regulation 18329(b)(8)(A).)  
QUESTIONS

May Commissioner Lindsey participate in the following decisions:
1. Whether the Transportation Commission should reconsider the proposed conveyance of excess property?

2. If yes, whether the Transportation Commission should approve conveyance to Flying J, Inc.?

CONCLUSIONS

1 – 2.  Commissioner Lindsey may participate in these decisions provided it is not reasonably foreseeable that the decisions will materially affect Commissioner Lindsey’s economic interests.  (See discussion.)
FACTS


The following facts are based on your correspondence and phone conversations with Commission staff counsel.  


You have requested advice regarding a property conveyance by the California Department of Transportation (“Caltrans”).  Although the California Transportation Commission and Caltrans are separate state agencies, state law requires that any conveyance by Caltrans of excess property be approved by the Transportation Commission.

In February 2003, Caltrans asked the Transportation Commission to approve an excess property conveyance to Flying J, Inc.  The proposed conveyance was an element of a contract between Caltrans and Flying J, Inc.  The Transportation Commission did not approve the conveyance, and instead voted (by a vote of 6 to 1) to have the property put out for competitive bidding.


In May 2003, Caltrans conducted an auction of the property, located in Mojave near an interchange.  The bidders were informed that the auction sale was the subject of litigation involving Caltrans and Flying J, Inc. and was also subject to approval by the Transportation Commission.  The high bidder was a member of the public, Thomas Pistacchio.  


Due to the pending litigation, Caltrans has not asked for approval of any conveyance of the property to Mr. Pistacchio.  In addition, a request has been made that the Transportation Commission reconsider its February 2003 decision.


The agenda for the Transportation Commission’s February 26, 2004, meeting includes consideration of two related items.  The first item is whether the Transportation Commission should reconsider the proposed conveyance to Mr. Pistacchio.  The second item, which assumes that the first item is answered in the affirmative, is whether the Transportation Commission should approve the proposed conveyance to Flying J, Inc.

If both of the items described above are answered in the affirmative, then presumably the property will not be conveyed to Mr. Pistacchio, but rather to Flying J, Inc.  If either of the two items is answered in the negative, then it is possible that at some later date the Transportation Commission will be asked to approve the conveyance of the property to Mr. Pistacchio. 


During the times relevant to this inquiry, Commissioner Lindsey has been in the trucking business.  He is and has been the 100% owner and president of Brite Transport System, Inc. (“Brite”).  Brite and another corporation, Ralph Pipkin Trucking, Inc. (“Pipkin”) are 50% partners in a trucking business known as B & P Bulk (“B & P”).  Commissioner Lindsey manages B & P.  There is no other commingling or sharing of resources or staff as between Brite and Pipkin, other than the B & P partnership and management of B & P by the commissioner.  Neither Brite nor Pipkin is listed on any exchange, neither has a net income of  $500,000 or more, and neither has earnings before taxes of $750,000 or more.

Prior to 1980, Mr. Pistacchio, directly or through one of his companies, hauled commodities as a subcontractor to either Brite or B & P and received fees paid to him in exchange for hauling those commodities.  Since 1980, so far as Commissioner Lindsey is aware, there has been no relationship between Mr. Pistacchio and any of Mr. Pistacchio’s companies, on the one hand, and Commissioner Lindsey, Brite, or B & P on the other hand.


Flying J, Inc. operates truck stops across the United States at which it sells fuel and other products.  Until about ten years ago, B & P operated trucks in Southern California and purchased fuel and other products from Flying J truck stops.  However, about ten years ago B & P ceased operating trucks in Southern California and terminated fuel purchases from Flying J, Inc.

Commissioner Lindsey has no specific knowledge as to how the property will be developed, if at all.  Flying J, Inc. may develop the property at issue as a truck stop.  However, Commissioner Lindsey has no knowledge as to the plans which Mr. Pistacchio may have for the property.


Currently, fuel purchased for trucks of Brite and B & P is purchased pursuant to a bulk tank contract so that fuel is not purchased from truck stops.  In any case, because these trucks get fuel in Hanford, California, the trucks do not fuel in Mojave where the Caltrans property is located, nor are they expected to do so in the future.  
ANALYSIS

The primary purpose for the conflict-of-interest provisions of the Act is to ensure that “[p]ublic officials, whether elected or appointed, [should] perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Determining whether a conflict of interest exists under section 87100 requires analysis as outlined below.
  

Steps One and Two:  Is Commissioner Lindsey considered a “public official” making, participating in making, or influencing a governmental decision?
As a member of the California Transportation Commission, Kirk Lindsey is a “member, officer, employee or consultant of a state or local government agency” and, therefore, a public official subject to the conflict-of-interest provisions of the Act.  (Section 82048; regulation 18701(a).)

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (See regulation 18702.1.)

 Commissioner Lindsey will “make a governmental decision” if he votes on a decision to reconsider or approve a conveyance by Caltrans of excess highway property.  Additionally, if he engages in any of the actions described in enclosed regulations 18702.2 and 18702.3 with regard to such decisions, that will constitute “participating in making” or “influencing” that decision.  

Step Three:  What are Commissioner Lindsey’s economic interests — the possible sources of a conflict of interest?
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

· A public official has an economic interest in any source of income
, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (section 87103; regulation 18703.5).

In addition, “[a]n official has an economic interest in a business entity which is a parent or subsidiary of, or is otherwise related to, a business entity in which the official” has an economic interest.  (Regulation 18703.1(c).)  “A parent‑subsidiary relationship exists when one corporation directly or indirectly owns shares possessing more than 50 percent of the voting power of another corporation.”  (Regulation 18703.1(d)(1).)

“Business entities, including corporations, partnerships, joint ventures and any other organizations and enterprises operated for profit, which do not have a parent‑subsidiary relationship are otherwise related if any one of the following three tests is met:
  (A)  One business entity has a controlling ownership interest in the other business entity.

  (B)  There is shared management and control between the entities.  In determining whether there is shared management and control, consideration should be given to the following factors:

  (i)  The same person or substantially the same person owns and manages the two entities;

  (ii)  There are common or commingled funds or assets;

  (iii)  The business entities share the use of the same offices or employees, or otherwise share activities, resources or personnel on a regular basis;

  (iv)  There is otherwise a regular and close working relationship between the entities; or

	� You are authorized by Commissioner Lindsey to request advice on this matter.


� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  This analysis is based on the Act’s conflict-of-interest analysis provided at regulation 18700(b).  


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at section 82029 as an official’s spouse and dependent children.


	�  Please note that the “[i]ncome of an individual also includes a pro rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10�percent interest or greater.”  (Section 82030.)








