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May 20, 2004
Diane Eidam, Executive Director

California Transportation Commission

Post Office Box 942873

Sacramento, CA 94273-0001

Re:
Your Request for Advice


Our File No.   A-04-028
Dear Ms. Eidam:


This letter is in response to your request for advice on behalf of the California Transportation Commission regarding the disclosure provisions of the Political Reform Act (the “Act”).

QUESTION


Are members of the advisory panel on airspace and excess lands required to file statements of economic interests?
CONCLUSION


Based on your account of the facts, the members are not members of a board or commission with decisionmaking authority.  Therefore, they would not need to disclose their economic interests.  However, if, over an extended period of time, this panel comes to make substantive recommendations that are regularly approved without significant amendment or modification by California Transportation Commission staff (or the California Transportation Commission itself), then the members must be included in a conflict of interest code and must file statements of economic interests.

FACTS


The California Transportation Commission (“CTC”) is considering establishing a panel to provide some input with regard to certain matters which the Department of  Transportation (“Caltrans”) brings before the CTC from time to time. The nature of the panel and how it would function are described in the “California Transportation Commission Advisory Panel on Airspace and Excess Lands Charter.”

According to this charter, the advisory panel on airspace and excess lands (“the Panel”) would be a panel of eight to nine members appointed by the chairman of CTC to assist the staff of both CTC and Caltrans toward the objective of maximizing state income from leasing and managing properties owned by the State of California.  Panel members are volunteers from the private sector who serve without compensation for their efforts, other than allowable reimbursement for meals and travel expenses.  Individual members of the panel are to offer expertise from a wide range of disciplines and experience in areas including finance, economics, real estate, property development and management.  The Panel would meet quarterly as needed. The meetings would be publicly noticed and open to the public.  Meetings would be tentatively scheduled in advance and might be cancelled for lack of current issues for consideration.  

The role of the individual members of the Panel will be to share their expertise with CTC staff with regard to such issues as proposed airspace development leases and joint development.  The members of the Panel will review and evaluate complicated and/or controversial development proposals including negotiated deals and non-competitive selections.  Individual members of the Panel will also comment on the Caltrans’ overall airspace program, its wireless telecommunications program, excess lands, and monitor against potential discriminatory zoning. 


The individual members of the Panel would evaluate and provide their comments on the following:

1. Requests by Caltrans to the CTC seeking permission for Caltrans to directly negotiate with private parties interested in leasing airspace sites where a competitive bid situation is not in the best interest of the state.

2. Terms and conditions of directly negotiated airspace leases with private parties.

3. Caltrans’ annual airspace and excess land plan, and other Caltrans plans as requested by CTC.

4. Directly negotiated and publicly bid excess land sales of properties with a value of $1 million or more. 

5. Changes to the telecommunications licensing component of the Caltrans airspace program.

6. Asset management projects with a value of $2 million or more. 


A member of the staff of CTC shall be present at all meetings of the Panel.  There is no quorum requirement.  However, if, in the opinion of the staff member, there are not enough panel members present to provide a sufficiently broad range of views on some or all of the matters to be considered at the meeting, consideration of those matters can be postponed to a later meeting of the Panel.  The Panel shall not, as a collective body, make recommendations concerning matters brought before the members of the Panel or approve or disapprove those matters.  During consideration of each matter brought before the Panel, members of the Panel will express and share their views regarding each matter.  Members of the public who attend the meeting will be offered an opportunity to comment on each matter.  The views expressed at the meeting by the members of the Panel and the public shall be summarized in a report prepared by the staff person to the commission.  The report shall refer to all views expressed at the meeting without regard to whether a particular view appears to be the view of a majority or a minority of the members of the panel.  In addition to Caltrans’ recommendation, a separate report shall include the staff member’s recommendation regarding how CTC should act with regard to each matter.  CTC staff’s recommendation shall not be based on the number of persons who share a particular view of the matter but on the staff member’s independent analysis of the matter, based upon the views expressed by the individual members of the panel, the public and the information provided by the department. 

ANALYSIS


Section 87300 requires every agency to adopt a conflict of interest code pursuant to the provisions of the Act.  Specifically, section 87300 states that “[e]very agency shall adopt and promulgate a Conflict of Interest Code” applicable to its “designated employee[s].”  For the purposes of section 87300, “agency” is interpreted to mean any state agency or local government agency.  (Maas Advice Letter, No. A-98-261.)  A “state agency” is defined in the Act as “every state office, department, division, bureau, board and commission, and the Legislature.”  (Section 82049.)  

CTC is a state agency which must comply with the Act’s conflict of interest code provisions.  The Fair Political Practices Commission (“the Commission”) is the code reviewing body for state agencies and therefore can provide advice with regard to the conflict of interest code issue about which you have inquired.  (Sections 82011(a) and 87300; regulations 18329 and 18329.5.)  


Because persons holding “designated employee” positions specified in a conflict of interest code must file statements of economic interests (section 87302), the question is whether the members of the proposed CTC panel would be “designated employees” who should be covered in a code.  

“Designated employee” means any officer, employee, member, or consultant of any agency whose position with the agency:

  “(a)  Is exempt from the state civil service system by virtue of subdivision (a), (c), (d), (e), (f), (g), or (m) of Section 4 of Article VII of the Constitution, unless the position is elective or solely secretarial, clerical, or manual;

(b)  Is elective, other than an elective state office;

(c)  Is designated in a Conflict of Interest Code because the position entails the making or participation in the making of decisions which may foreseeably have a material effect on any financial interest;

(d)  Is involved as a state employee at other than a clerical or ministerial level in the functions of negotiating or signing any contract awarded through competitive bidding, in making decisions in conjunction with the competitive bidding process, or in negotiating, signing, or making decisions on contracts executed pursuant to Section 10122 of the Public Contract Code.  
‘Designated employee’ does not include an elected state officer, any unsalaried member of any board or commission which serves a solely advisory function, any public official specified in Section 87200, and also does not include any unsalaried member of a nonregulatory committee, section, commission, or other such entity of the State Bar of California.”  (Section 82019.)

Under section 82019(d), a member of the Panel will be a “designated employee,” unless he or she is an unsalaried member of a board or commission which serves a solely advisory function.  (Section 82019(d).)  


Regulation 18701 provides that for purposes of section 82019 (defining “designated employee”), a “member” includes, but is not limited to, salaried or unsalaried members of boards or commissions with decision- making authority.  A board or commission possesses decision-making authority whenever:
  “(A) It may make a final governmental decision;
  (B) It may compel a governmental decision; or it may prevent a governmental decision either by reason of an exclusive power to initiate the decision or by reason of a veto that may not be overridden; or
  (C) It makes substantive recommendations that are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or governmental agency.”  (Regulation 18701(a)(1).)



 
Where advisory panels do not make final decisions, compel governmental decisions, nor make substantive recommendations that are, over an extended period of time, regularly approved without significant modification, advisory panels are not  subject to the disclosure requirements of the Act.  (Regulation 18701.)  For example, in the Milne Advice Letter, No. A-94-260, Commission staff advised that a Governor’s task force on information policy and technology procurement did not meet any of the criteria provided in regulation 18701, which defines when a body has decision-making authority, because the Governor was not bound by recommendations of the body.  Rather, according to the Milne letter, the body served a “solely advisory function.”

You have stated that individual members will provide input to CTC staff but the entire Panel as a body will not make recommendations to the CTC.  In addition, reports to the CTC summarizing the views of individual members will refer to all views expressed without regard to whether a particular view was a majority view.  Therefore, it appears that the Panel will not make final governmental decisions.  As such, subdivision (A) of regulation 18701(a)(1) is not met.


You have also provided information that the Panel will advise only on certain matters brought before the CTC by Caltrans that are identified as issues with which the Panel could assist CTC staff.  You have stated that if there are no such issues for consideration meetings of the Panel would not be convened but would instead be cancelled.  Based on your facts, it appears that the Panel has neither the authority to compel nor the authority to prevent a CTC or Caltrans decision on such matters.  Therefore, subdivision (B) of regulation 18701(a)(1) is also not met.


With regard to subdivision (C), there is no established history regarding the staff’s or CTC’s disposition of the Panel members’ recommendations since it has not yet been formed.  As a result, the Panel also does not meet the criterion of subdivision (C).  Because regulation 18701(a)(1)(A) – (C) is not met, the Panel is not a committee, board, or commission which possesses decisionmaking authority for purposes of the Act’s disclosure requirements.  Consequently, the Panel members are not considered persons who should be designated in a conflict of interest code and do not need to disclose their economic interests.  


However, please note that if, over an extended period of time, the Panel begins making substantive recommendations which are regularly approved without significant amendment or modification by CTC staff (or the CTC itself), then the members must be included in a conflict of interest code and must file statements of economic interests.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  



Natalie Bocanegra


Counsel, Legal Division
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Cc:  Robert Chung, California Transportation Commission Deputy Director
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





