





March 16, 2004
Tei Yukimoto, Deputy City Attorney

City of Fresno

2600 Fresno Street

Fresno, CA 93721-3602

Re:
Your Request for Informal Assistance


Our File No.   I-04-031

Dear Ms. Yukimoto:


This letter is in response to your request on behalf of Council President Brad Castillo for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Since you have not provided facts regarding the specific decision, we can only offer informal assistance.
  This advice is applicable only to the extent that the facts provided to us are correct and all of the material facts have been disclosed.
  The Commission will not advise with respect to past conduct. (Regulation 18329(b)(8)(A).) Therefore, nothing in this letter should be construed to evaluate any conduct which may have already taken place, and any conclusions contained herein apply only to prospective actions.
QUESTIONS

1. Does Council President Brad Castillo have a conflict-of-interest disqualifying

him from participating in a governmental decision including settlement negotiations between the City of Fresno and the owners of the Souza property?  

2. If the legal analysis pertaining to Council President Castillo’s possible conflict 

of interest depends on the value of the economic interests received, what is the valuation method for the worth of these economic interests?  

CONCLUSION

1.  Council President Castillo has a conflict of interest if he has received gifts totaling $340 or more from the Souzas in the preceding 12 months.

2.  The valuation method for determining the worth of the economic interests at issue is included in Step Three of the following analysis. 

FACTS


Brad Castillo is a council member for the City of Fresno and in January of this year, he was elected to serve as council president.  For the past ten years or more, Council President Castillo and his guests have been allowed to hunt doves annually, without charge, for a three day period on the Souza property.  The Souza property is real property owned by Joe Souza Farms, a California limited partnership and Sandra Tavares, an individual.  The Souza property is not open to the public for hunting.  


The Souza property is located next to a city landfill. The landfill is no longer in use, and has been identified by the U.S. Environmental Protection Agency (“EPA”) as a toxic waste site. The EPA has ordered the city to take remedial action to mitigate the potential adverse effects on the environment.  As part of its mitigation measures, the city has installed groundwater monitoring wells on the Souza property, and will close three agricultural wells on the Souza property.  The city and the owners of the Souza property are currently undergoing negotiations to remedy the groundwater contamination and to compensate the owners of the Souza property for any damages caused by the groundwater contamination.


Council President Castillo requests formal written advice to determine whether he may participate in a governmental decision, including any settlement negotiations between the city and the owners of the Souza property. Should the legal analysis depend on the value of the benefits received, you would appreciate including in the advice letter, the method for determining the worth of the value received. 

Additional Facts

On the proceeding dates, you supplemented your written request for advice by providing the Commission staff with the additional facts below.  

February 24, 2004:  

· In regard to the governmental decision in question, because settlement negotiations are ongoing between the city and the owners of the Souza property, any information pertaining to these negotiations is confidential and cannot be disclosed.     

· It is your understanding that the Souza property is a limited partnership and a family-owned business and not a Fortune 500 company.  

February 25, 2004:  

· Council President Castillo last hunted on the Souza property on September 15, 2003.  

· Council President Castillo does not have any contractual agreement with the owners of the Souza property for hunting purposes.  

· The owners of the Souza property are Joe Souza Farms, LP, a California Limited Partnership, and Ludrie Souza as a limited partner.  

· The worth of the governmental decision is unknown at this time.  Again, you advised that any discussions pertaining to the settlement negotiations between the city and the owners of the Souza property are confidential.  Thus, details of these negotiations were not disclosed to Commission staff.  

March 8, 2004:

You provided Commission staff with background information relating to the settlement negotiations between the city and the owners of the Souza property:  

· The EPA filed suit against the city in federal district court regarding the city landfill.  The suit resulted in a consent decree wherein the city was required to take mitigation measures to control the contamination resulting from the landfill.  The city is undergoing settlement negotiations with the owners of the Souza property to carry out the consent decree with the EPA.  The settlement negotiations may have been initiated to avoid litigation between the owners of the Souza property and the city, but you are unaware of any impending litigation between the parties at this time.  

· The city and the Souza property owners are dealing directly with one another during these negotiations.  It is likely that the negotiations will result in a closed session in which the owners of the Souza property will be a named party.  The session may result in a settlement between the city and the owners of the Souza property.  

ANALYSIS


The primary purpose of the Act’s conflict-of-interest provisions is to ensure that “[p]ublic officials, whether elected or appointed, [should] perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the public official has a financial interest.  


The Commission has adopted an eight-step analytical framework for determining whether the Act’s conflict-of-interest restrictions apply to a given public official with regard to a particular governmental decision (Regulation 18700(b).)  We apply this analytical process to your question.  

Step One:  Is Council President Castillo a “public official”?


 The Act's conflict-of-interest provisions apply only to “public officials.”            (Sections 87100, 87103; regulation 18701.)  “Public official” is defined by the Act to include “every member, officer, employee or consultant of a state or local government agency,” with some exceptions that are not relevant here.  (Section 82048.)  “‘Local government agency’ means  a county, city or district of any kind including school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission or other agency of the foregoing.”  (Section 82041.)  


As a council member serving as council president for the city, Mr. Castillo is a member and officer of a local government agency and is therefore a public official subject to the conflict-of-interest provisions of the Act.  

Step Two:  Will Council President Castillo be making, participating in making or influencing a governmental decision?


The Act’s conflict-of-interest provisions apply when a public official “make[s], participate[s] in making or in any way attempt[s] to use his [or her] official position to influence a governmental decision in which he [or she] knows or has reason to know he [or she] has a financial interest.”  (Section 87100; regulation 18700(b).)  Commission regulations describe in detail what constitutes making, participating in making, or influencing a governmental decision.  (Regulations 18702.1-18702.3.)


Your inquiry presupposes that Council President Castillo will be at least participating in any settlement agreement between the city and the owners of the Souza property.  Therefore, unless disqualified under the conflict-of-interest provisions of the Act, we assume that Council President Castillo will be making, participating in making, or influencing in a governmental decision. 

Step Three:  What are the possible sources of a financial conflict of interest?  What are the public official’s economic interests?

Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests.  Section 87103 and Regulations 18703-18703.5 list what constitutes an economic interest under the Act.  

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not provide the official with the immunity conferred by formal written advice. (Regulation 18329(c)(3), copy enclosed).  


� In re Oglesby (1975) 1 FPPC Ops. 71, 77.





