





April 9, 2004
Dennis Beougher, City Attorney

City of Brentwood

708 Third Street

Brentwood, California 94513-1396

Re:
Your Request for Advice


Our File No.   A-04-037
Dear Mr. Beougher:


This letter is in response to your request on behalf of Councilmember Bill Hill for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Nothing in this letter should be construed to evaluate any conduct that has already taken place.  In addition, this letter is based on the facts presented.  The Fair Political Practices Commission (the “Commission”) does not act as the finder of fact when it renders advice. (In re Oglesby (1975) 1 FPPC Ops. 71.)
QUESTION


Does Brentwood City Councilmember Bill Hill have a conflict of interest under the Act with regard to any decision involving real property owned by his future landlord, Blackhawk-Nunn, if the decision involves city land use entitlements (site plan approval, subdivision approval, rezoning, etc.) and the real property involved is located more than 500 feet from Councilmember Hill’s leasehold interest?
CONCLUSION


No.  Based on the facts provided, Councilmember Hill does not have a conflict of interest and may participate in a governmental decision involving real property owned by Blackhawk-Nunn, where the real property involved in the governmental decision is located more than 500 feet from Councilmember Hill’s real property leasehold economic interest.
FACTS


Blackhawk-Nunn is in the process of finalizing the construction of an already approved office building at the corner of Balfour Road and Fairview Avenue (“the Balfour/Fairview site”).  Councilmember Hill has a real estate business, currently operated out of his home, and wants to rent space for his business at this location from Blackhawk-Nunn, at the same fair market value that is comparable for new office space in Brentwood, as well as other space currently on the market by Blackhawk-Nunn.

Councilmember Hill, as the sole tenant/owner of the business to locate in the office space at the Balfour/Fairview site, has not signed a lease with Blackhawk-Nunn as of the date of this request.  It is Councilmember Hill’s intent to share the office with the mortgage brokerage firm.  He has not decided whether to sublease from the mortgage broker or to be a lessee who subleases some space to the mortgage brokerage firm owned by the son, Michael Bienke, one of the principals of Blackhawk-Nunn.


The City of Brentwood has various planning applications for discretionary acts, such as a proposed subdivision, design review, zoning, and other development entitlements, filed by Blackhawk-Nunn, including a 1,400-unit subdivision, which includes commercial uses, some office space, and a winery site, which is approximately one mile from the Balfour/Fairview site.  Blackhawk-Nunn has also filed an application on another site, a mixed-use project with an already approved development agreement that is also approximately 4,000 feet away from the Balfour/Fairview site.


Councilmember Hill has no other economic interest with Blackhawk-Nunn, other than the possible leasehold interest at the fair market value for comparable office space in the City of Brentwood.  Although Councilmember Hill is not currently under a lease with Blackhawk-Nunn, for purposes of this advice request, it is assumed that the lease agreement is in effect.
ANALYSIS

Potential Conflict of Interest

The Act's conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest. (Regulation 18700.)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
Step 1:  Is Councilmember Hill a Public Official?

As a member of the Brentwood City Council, Councilmember Hill is a public official under the Act (section 82048).  Consequently, he may not make, participate in making, or otherwise use his official position to influence any decision that would have a reasonably foreseeable material financial effect on any economic interest he might have.

Step 2:  Will Councilmember Hill Be Making, Participating in, or Influencing a Governmental Decision?

A public official “makes a governmental decision,” when the official, “acting within the authority of his or her office or position: (1) Votes on a matter; (2) Appoints a person; (3) Obligates or commits his or her agency to any course of action; (4) Enters into any contractual agreement on behalf of his or her agency; [or] (5) Determines not to act” on any of the above actions, unless such determination is made because of his or her financial interests. (Regulation 18702.1(a).)

A public official “participates in making a governmental decision” when acting within the authority of his or her position, the official “[a]dvises or makes recommendations to the decisionmaker either directly or without significant intervening substantive review, by: (1) Conducting research or making any investigation which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision…; or (2) [p]reparing or presenting any report, analysis, or opinion, orally, or in writing, which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision….” (Regulation 18702.2(b).)


Additionally, “[w]ith regard to a governmental decision which is within or before an official’s agency or an agency appointed by or subject to the budgetary control of his or her agency, the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.” (Regulation 18702.3(a).)


Since, as a member of the Brentwood City Council, Councilmember Hill will be called upon to consider whether the city should approve or disapprove any planning applications filed by Blackhawk-Nunn, he would be making, participating in making, or otherwise using his official position to influence a governmental decision.

Step 3:  Does Councilmember Hill Have a Potentially Disqualifying Economic Interest?

A public official has a financial interest in a decision within the meaning of section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or on any one of five enumerated economic interests, including:
· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (§ 87103(a); reg. 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (§ 87103(d); reg. 18703.1(b));
· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (§ 87103(b); reg. 18703.2);
· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (§ 87103(c); reg. 18703.3);
· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (§ 87103(e); reg. 18703.4);
· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule 
      (§ 87103; reg. 18703.5). 


Business Entity:  Councilmember Hill has an economic interest in his business, since he is the owner of that business.  (Section 87103(a) and (d).)

Real Property:  A public official has an economic interest in any real property in which the public official has a direct or indirect interest worth two thousand dollars ($2,000) or more (section 87103(b); regulation 18703.2).  For purposes of section 87103, “indirect investment or interest” means “any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, or dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.
In addition, “interest in real property” includes:

“...any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family if the fair market value of the interest is two thousand dollars ($ 2,000) or more.  Interests in real property of an individual includes a pro rata share of interests in real property of any business entity or trust in which the individual or immediate family owns, directly, indirectly or beneficially, a 10-percent interest or greater.” (Section 82033.)

Regulation 18233 further provides:


“The terms ‘interest in real property’ and ‘leasehold interest’ as used in Government Code Section 82033 shall not include the interest of a tenant in a periodic tenancy of one month or less.” (Emphasis added.)

Because Councilmember Hill is the owner of the business, he will have an economic interest in the real property which is the subject of the long term lease held by his business.


Income:  Regulation 18703.3 states that “[a] public official has an economic interest in any person from whom he or she has received income, including commission income and incentive compensation … aggregating five hundred dollars ($500) within 12 months prior to the time when the relevant governmental decision is made.”

Income from an individual also includes a pro-rata share of income of any business entity in which the official owns a 10-percent interest or greater.  When the pro-rata share equals or exceeds $500 in any 12-month period, the source of that income to the business entity becomes a “source of income” within the meaning of section 87103(c), requiring disqualification as to decisions having a reasonably foreseeable material financial effect upon the source of income which is distinguishable from the effect on the public generally.  (Winnie Advice Letter, No. A-85-228.)

Since Councilmember Hill is the owner of the business, he would have an economic interest in any source of income to his business totaling $500 or more in the 12 months preceding any governmental decision.  You have not provided us any facts with respect to these potential sources of income.  Therefore, we are unable to analyze any potential conflict of interest based upon such sources of income.
Step 4:  Is The Economic Interest Directly or Indirectly Involved in the Governmental Decision?

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  All statutory references herein are to the Government Code unless otherwise indicated.  All regulatory references herein are to Title 2 of the California Code of Regulations unless otherwise indicated.





