




July 22, 2004
H. Peter Klein, County Counsel
County of Mendocino

501 Low Gap Road, Room 1030

Ukiah, CA 95482

Re:
Your Request for Informal Assistance

Our File No.  I-04-038
Dear Mr. Klein:


This letter is in response to your request for informal assistance on behalf of the Mendocino County Planning Commission, regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  Our response is based on the facts you have provided; the Fair Political Practices Commission does not act as a finder of fact when it provides informal assistance or formal written advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  We offer you informal assistance because we do not have information sufficient to provide you with formal written advice.

QUESTIONS
1.  Do the seven members of the Mendocino County Planning Commission (hereafter “the planning commission”) have conflicts of interest disqualifying them from involvement in decisions on a proposed grading ordinance to be adopted by the county’s board of supervisors (“the board”)?

2.  If a planning commissioner would otherwise be disqualified, do the “public generally” or “legally required participation” rules nonetheless permit him or her to participate in planning commission decisions concerning recommendations on the proposed ordinance? 
CONCLUSIONS
1. and 2.  Because we do not have sufficient information to determine whether decisions on the amended grading ordinance will have a reasonably foreseeable material financial effect on any of the officials’ economic interests, we are unable to determine whether any of these officials have a conflict of interest in such decisions.  Because we do not know whether any planning commissioners have a conflict of interest, we cannot state whether the “legally required participation” rule may be invoked to facilitate decision-making on this matter.  Similarly, because we do not know the reasonably foreseeable effects of these decisions on any person within the jurisdiction, we cannot assess the potential application of the “public generally” exception.   
FACTS


Mendocino County consists of four small, incorporated cities (Ukiah, Fort Bragg, Willits, and Point Arena) with a total population of approximately 30,000, and a larger unincorporated area with a population of 50,517.  The planning commission serves as a decision-making body and also as an advisory body to the board, regarding all planning, zoning and other land use and developmental matters within the county.  The planning commission does not have the authority to adopt ordinances, which is a matter reserved for the board.  According to the Mendocino County Code, the planning commission consists of one member appointed from each of the county’s five districts, and two members appointed from the county at large.  One at-large appointee must have a demonstrated knowledge of agriculture, and the other at-large appointee must possess a demonstrated knowledge of forestry.  The planning commission’s jurisdiction extends only to the unincorporated areas of the county.    

In March 2001, the board established a “grading committee” of interested persons to develop a proposed county-wide grading ordinance for review by the planning commission and potential adoption by the board.  At present, the county’s rules and standards for grading are the relevant provisions of the Uniform Building Code, which the county adopted for this purpose, among others.  The proposed grading ordinance would substantially amend the provisions currently in effect.  The grading committee   has completed its draft, which is now before the planning commission for review and recommendations to the board.  The draft ordinance establishes standards for grading, including filling and excavation activities for the construction of earthworks and in-ground structures. The ordinance would establish a permit system, create exemptions from permit requirements, and establish standards designed, among other things, to:

(   minimize hazards to life and property;

(   protect from soil erosion and degradation of watercourses;

(   protect the safety, use and stability of public rights-of-way and    

    drainage courses;

(   protect against flooding;

(   protect fish, wildlife and riparian vegetation;       
(   insure that the intended use of a graded site is consistent with the 
     county’s general plan; and

(   protect against the destruction of cultural resources.


The draft ordinance also sets requirements for special plans and reports prepared by qualified professionals, including erosion control plans, engineering geology reports, soils engineering reports, drainage plans, and vegetation management plans. These plans and reports would be submitted in connection with proposed grading projects.


The ordinance is not yet complete and, as drafted, does not resolve all questions associated with grading within the county.  The grading committee was unable to reach consensus on a number of points, such as the need for CEQA review in connection with grading on agricultural lands or whether certain reports and erosion control plans must be prepared by qualified professionals, as opposed to allowing the landowner to prepare such reports.  The draft ordinance thus includes a number of options and seeks the planning commission’s recommendations as to which options the board should adopt as part of the ordinance.

The planning commission consists of the following members, whose reported assets and interests are described below:
Commissioner Nancy Barth


Commissioner Barth has an ownership interest in her principal residence, the fair market value of which exceeds $2,000.  In addition she owns a 5-acre residential parcel with an estimated fair market value in excess of $100,000.  This parcel is adjacent to a Class II stream. 
Commissioner Karen Calvert


Commissioner Calvert has an ownership interest in her principal residence, the fair market value of which exceeds $2,000.  Commissioner Calvert has an ownership interest in a number of resource lands, most of which are devoted to commercial timber production.  The fair market value of her ownership interest in each of these parcels is estimated to exceed $2,000.  It appears that there may be extensive watercourses on these resource lands.  She also owns stock in International Paper.  The value of her investment in International Paper is in excess of $2,000.
Commissioner Mark Edwards


Commissioner Edwards has an ownership interest in his principal residence, the fair market value of which exceeds $2,000.  In addition, he has an ownership interest in an adjoining residential rental property, the fair market value of which exceeds $2,000.  This rental property produces income aggregating $500 or more over any given 12-month period.  Commissioner Edwards has an ownership interest in two other parcels located in the City of Ukiah, which lie outside the jurisdiction of the planning commission.  


Commissioner Edwards is president and a principal stockholder (holding more than a 10percent ownership interest) in North Coast Resource Management (“NCRM”), a consulting firm. The fair market value of his shares in NCRM is in excess of $2,000.   In addition, as president of NCRM he receives income from that entity aggregating $500 or more over any given 12-month period.  Commissioner Edwards, in partnership with his spouse, owns Crows Roost Ranch.  The fair market value of his pro rata ownership interest in Crows Roost Ranch is in excess of $2,000.  To date, his pro rata share of the income from Crows Roost Ranch is less than $500 annually.    
Commissioner Donald Lipmanson


Commissioner Lipmanson has an ownership interest in his principal residence, the fair market value of which exceeds $2,000.  In addition, he owns a law practice with a fair market value in excess of $2,000.  He receives income from this law practice aggregating $500 or more over any given 12-month period.

Commissioner Jim Little

Commissioner Little has an ownership interest worth more than $2,000 in a one- acre residential parcel, his principal residence, in Laytonville.  He is employed as a resource manager at Harwood Products, is considered part of the Harwood management team by virtue of this position, and is paid a salary in excess of $500 per year.  
Commissioner John McCowen

Commissioner McCowen has an ownership interest in his principal residence on a 4 ½ acre parcel on Navarro River Road, which has an estimated fair market value of $10,001 - $100,000.  This property fronts on the Navarro River, and there is at least one watercourse on the property, which is reached by a dirt road shared by other property owners.  He also has a 50-percent ownership interest in residential real property of approximately 1.2 acres on Eastside Calpella Road, which has an estimated fair market value of $100,001 - $1,000,000, and which is a source of rental income in excess of $500.  He has 50-percent ownership interest, worth $2,000 or more, in a one acre undeveloped parcel in Piercy, and in a four acre parcel of unimproved land near Brooktrails.  Development of the latter property would require significant grading.  Finally, Commissioner McCowen has an ownership interest worth $2,000 or more in a parcel on South State Street in Ukiah. 
Commissioner Gregory Nelson

Commissioner Nelson has an ownership interest worth more than $2,000 in a vacation rental property in Caspar.  A number of persons who rent this property are sources of income in amounts exceeding $500 per year.  He also has an ownership interest worth more that $2,000 in agricultural property on South Highway 101.  This agricultural property is leased to Nelson and Sons, Inc, which provides him with annual rental income in excess of $500.  Commissioner Nelson is also president, manager, and director of Nelson and Sons, Inc., in which he has an ownership interest of 10 percent or more, and from which he receives income in excess of $500 per annum.  
Commissioner Nelson has an investment interest worth $2,000 or more in the Hopeland Inn, a lodging, restaurant and bar.  He is also the trustee of the Clara M. Nelson Family Trust, an irrevocable trust in which he holds a beneficial interest of more than 10 percent. The trust is in the process distributing its assets.
ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The general rule, succinctly stated, is that a conflict of interest exists when a public official makes a governmental decision which will have a reasonably foreseeable material financial effect on one or more of the official’s financial interests. The Commission uses an eight-step analytical framework to assist in determining whether a public official has a disqualifying conflict of interest.  (Regulation 18700, subdivisions (b)(1) – (8).)  We review the circumstances you describe within this eight-step framework.   

1. & 2.  Are members of the planning commission public officials who will make, participate in making, or use their positions to influence a governmental decision?


The Act’s conflict of interest rules apply only to public officials. As members of an admittedly decision-making body, members of the planning commission are public officials under section 82048 and regulation 18701(a).  Unless disqualified under the Act’s conflict of interest provisions, they will “make,” “participate in making,” or “use their official position to influence” governmental decisions
 on the draft ordinance.

3.  What are these officials’ economic interests?

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not confer the immunity conferred by a Commission opinion or formal written advice.  (Regulation 18329(c)(3).) (Copy enclosed.)  


�  Information concerning Commissioner Edwards’s interests in real property, sources of income, and business interests was provided in your request, in Mr. Edwards’s letters to the Commission dated March 5 and 16, 2004, and in a telephone conversation with the Commission staff on April 7, 2004.  


� These terms are defined and distinguished in regulations 18702.1, 18702.2 and 18702.3.


� Because the office of planning commissioner is included in section 87200, a planning commissioner with a conflict of interest in a decision noticed at a public meeting must announce the conflict and leave the room, following procedures detailed in regulation 18702.5.   





