





April 9, 2004
Harold D. Ferber

Department of Health Services

Office of Legal Services, MS 0010

Post Office Box 997413

Sacramento, CA 95899-7413

Re:
Your Request for Informal Assistance

Our File No.   I-04-040
Dear Mr. Ferber:


This letter is in response to your request on behalf of Tom McCaffery for informal assistance regarding the gift provisions of the Political Reform Act (the “Act”).
  This letter should not be construed as assistance on any conduct that may have already taken place.  The Fair Political Practices Commission (“Commission”) does not act as a finder of fact when it renders assistance. (In re Oglesby (1975) 1 FPPC Ops. 71; Govt. Code section 83114.) 

QUESTIONS

(1.)  When a gift is returned after 30 days, is it still considered to be a gift?

(2.)  If Mr. McCaffery’s former employer is not a “source of income” under the Act based on the exception in regulation 18703.3(b), could the controlling board members of his former employer still be considered sources of income?

(3.)  Is it reasonably foreseeable that a decision Mr. McCaffery might make concerning California hospitals in general, or California Catholic hospitals who are members of Alliance, in particular, would have a material financial effect on Alliance’s gross annual receipts; on Alliance incurring or avoiding additional expenses or reducing or eliminating its existing expenses; or on the value of Alliance’s assets or liabilities?


(4.)  Would Mr. McCaffery be prohibited from making, participating in the making, or using his official position to influence a governmental decision impacting California hospitals in general or California Catholic hospitals who are members of Alliance, in particular?

(5.)  Assuming the gift constitutes an economic interest in Alliance does the “public generally” exception apply to Mr. McCaffery and decisions he might make impacting Alliance?
CONCLUSIONS

(1.)  Yes.  Unless a gift is returned within 30 days after receipt it is considered a gift received, whether or not it is returned thereafter.


(2.)  No.  If Mr. McCaffery’s former employer is not consider a “source of income” under the Act based on the exception in regulation 18703.3(b), the controlling board members of the former employer would not be considered sources of income based on income received from the former employer.


(3.)  It depends on the scope of the governmental decision in question.  You have not provided us with any facts regarding the governmental decision in question.  Therefore, we are unable to provide specific advice with respect to this question.  Generally, a material financial effect is reasonably foreseeable if it is substantially likely to occur as a result of the decision.


(4)  Mr. McCaffery would have a conflict of interest and would be prohibited from “making,” “participating in the making,” or using his official position to “influence” a governmental decision impacting California hospitals in general or California Catholic hospitals who are members of Alliance, only if the governmental decision would have a reasonably foreseeable material financial effect on Alliance.  You have not provided any facts relative to the governmental decision.  Therefore, we are unable to provide specific advice with respect to this question.

(5.)  The “public generally” exception would only apply if the governmental decision affects the public official’s economic interest (Alliance), in a manner that is indistinguishable from the manner in which the decision would affect the public generally.

FACTS


Tom McCaffery was appointed as one of the two chief deputy directors of the Department of Health Services (“DHS”) and began work on December 8, 2003.  Before that, he was the senior vice president and chief operating officer of the Alliance of Catholic Healthcare (“Alliance”), a nonprofit organization which serves as the trade association for Catholic hospitals in the state.  Mr. McCaffery ran the day-to-day operations of the organization.  Alliance represents the public policy interests of California Catholic hospitals at both the state and federal levels.

Alliance adopts an annual budget and the member hospital systems and hospitals are assessed dues based on their total operating expenses.  Funds for the annual budget are derived totally from member dues.  The annual budget is adopted in December for the subsequent calendar year.  Members may be individual hospitals, or hospitals which are grouped into a system.  Between hospital systems and individual hospitals, 64 hospitals are represented by Alliance.

The more hospitals in a system, the higher the total operating expenses associated with that system, and the more dues they will be required to pay.  Total operating expenses are determined without consultation with the dues paying members.  The members report total operating expenses as part of the data submitted to the Office of Statewide Health Planning and Development (“OSHPD”).  Alliance accesses that database to determine the dues allocable to each member, so that the funding requirements of the annual budget can be met.  For fiscal year 2004, Alliance would access the most recent OSHPD database as of November 2003. 


Alliance has a 15-member board of directors, and the board operates by majority rule.  However, as a practical matter, consensus is generally reached among all board members on all issues before the board.  The 15-member board reflects the dues paying obligations of the members.  Those hospital systems with the highest total operating expenses and therefore, the greatest dues, get to appoint a proportionally greater number of board members.  Thus, Catholic HealthCare West appoints five board members, Saint Joseph’s Health System appoints three board members, Providence Health System appoints two board members, Daughters of Charity appoints two board members, and two board members are appointed by stand alone hospitals.  The fifteenth board member is the chief executive officer of Alliance and does not represent a given hospital or hospital system.


On December 5, 2003, his last day on the job, Mr. McCaffery was presented with a gift valued at an amount which exceeded $340.
  The gift was presented by the chief executive officer, on his own discretion.  In fact, the board was not aware that Mr. McCaffery would be leaving until this December 5, 2003 meeting.  However, you indicated in a follow-up telephone conversation that the gift was paid with funds from Alliance.  Mr. McCaffery began working as the chief deputy director of DHS on December 8, 2003.  The gift was returned on January 9, 2004, or 35 days after it was received.

You have stated that Mr. McCaffery is aware that Alliance would be directly involved in a governmental decision under the various circumstances outlined in regulation 18704.1(a)(1)-(2).  He has indicated he would recuse himself from any decision-making, involving Alliance under those circumstances.  You have also indicated that all income received from Alliance was received by or accrued to Mr. McCaffery before he took his current position with DHS; the income was received in the normal course of his employment; and he had no expectation of renewed employment with Alliance at the time he took the position with DHS.
ANALYSIS

Potential Conflict of Interest

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from “making,” “participating in making,” or otherwise using his or her official position to “influence” a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest. (Regulation 18700.)  The general rule is that a conflict of interest exists whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
Step 1:  Public Official


As a chief deputy director with the Department of Health Services, Mr. McCaffery is a public official under the Act.  (Section 82048; regulation 18701.)
Step 2:  “Making,” “Participating in,” or “Influencing” a Governmental Decision


A public official “makes a governmental decision,” when, acting within the authority of his or her office or position, the official: (1) votes on a matter; (2) appoints a person; (3) obligates or commits his or her agency to any course of action; (4) enters into any contractual agreement on behalf of his or her agency; or (5) determines not to act on any of the above actions, unless such determination is made because of his or her financial interests.  (Regulation 18702.1(a).)

A public official “participates in making a governmental decision” when, acting within the authority of his or her position, the official negotiates, without significant substantive review, with a governmental agency or private person regarding a governmental decision referenced in regulation 18701(a)(2)(A); advises or makes recommendations to the decision-maker either directly or without significant intervening substantive review by:  “(1) Conducting research or making any investigation which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision…” or “(2) Prepares[ing] or presents[ing] any report, analysis, or opinion, orally or in writing, which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision.” (Regulation 18702.2(b)(1)-(2).)


Additionally, “[w]ith regard to a governmental decision which is within or before an official’s agency or an agency appointed by or subject to the budgetary control of his or her agency, the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.”  (Regulation 18702.3(a).)


For purposes of this analysis, we assume Mr. McCaffery may be involved in “making,” “participating in making,” or using or attempting to use his official position to “influence” a governmental decision potentially impacting Alliance.
Step 3:  Potentially Disqualifying Economic Interest

Section 87103 defines economic interest to include business entities, real property, sources of income, gifts, and personal finances.  Based upon the information you have provided, Mr. McCaffery has two potential economic interests ─ sources of income and gifts. (Section 87103(c) and (e).)

Regulation 18703.3(a) states that “[a] public official has an economic interest in any person from whom he or she has received income … aggregating five hundred dollars ($500) within 12 months prior to the time when the relevant governmental decision is made.”  However, regulation 18703.3(b) creates an exception for former employers if all of the income from the former “employer was received by or accrued to the public official prior to the time he or she became a public official; the income was received in the normal course of the previous employment; and there was no expectation by the public official at the time he or she assumed office of renewed employment with the former employer.”


You have stated that all income from Alliance was received by or accrued to Mr. McCaffery prior to the time he became a public official, the income was received in the normal course of his employment, and he had no expectation of renewed employment at the time he assumed his current position.  Based on those facts, Mr. McCaffery does not have an economic interest in Alliance as a source of income.


Regulation 18703.4 states that “[a] public official has an economic interest in any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating three hundred forty dollars ($340) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.”  Section 82028(b) provides that the term “gift” does not include:

“(2) Gifts which are not used and which, within 30 days after receipt, are either returned to the donor or delivered to a nonprofit entity exempt from taxation under Section 501(c)(3) of the Internal Revenue Code without being claimed as a charitable contribution for tax purposes.”  (See also regulation 18943.)

Regulation 18945 provides guidance with respect to the source of a gift.  Under subdivision (b), “[a]n official may presume that the person delivering the gift or, if the gift is offered but has not been delivered, the person offering the gift to him or her is the source of the gift unless either of the following are met:” 
“(1) The person delivering or offering the gift discloses to the official the actual source of the gift; or

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  All statutory references are to the Government Code unless otherwise indicated.  All regulatory references are to Title 2 of the California Code of Regulations unless otherwise indicated.  	





	� Informal assistance does not confer the immunity provided by a Commission opinion or formal written advice. (Regulation 18329(c)(3), copy enclosed.)


	� Section 89503(c) prohibits designated employees of state or local government agencies from accepting gifts from any single source in any calendar year with a total value of $340 or more.  However, since Mr. McCaffery accepted the gift prior to the time he began his employment with DHS, the gift limit provisions of the Act do not apply to that payment.


	� This exception does not apply to gifts.





	� Since Mr. McCaffery would not have an economic interest in Alliance as a source of income under the Act, based on the exception in regulation 18703.3(b), the board members of Alliance would also not be considered sources of the former employer’s income, whether they are found to be controlling Alliance or not.





