





April 15, 2004
Elizabeth Wagner Hull

City of Chula Vista

Office of the City Attorney

276 Fourth Avenue

Chula Vista, CA 91910

Re:
Your Request for Advice


Our File No.   A-04-052
Dear Ms. Hull:


This letter is in response to your request on behalf of Chula Vista City Councilmembers McCann, Rindone, and Salas for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION


May Councilmembers McCann, Rindone, and Salas participate in decisions to transfer funds from the Merged Project Area or the Bayfront/Town Centre 1 Project Area?

CONCLUSION

It is presumed that the financial effect of these respective decisions on each council member’s real property is material.  Therefore, each council member is prohibited from participating in these decisions, unless this presumption is rebutted.  In order to rebut this presumption, each council member must show that it is not reasonably foreseeable that a funding decision relating to a project within 500 feet of his or her property will have any financial effect on the council member’s property.
FACTS


The State of California’s adopted budget for the current fiscal year includes a shift of redevelopment tax incremental funds from local redevelopment agencies statewide to help offset current school revenue shortfalls. The Department of Finance has determined the City of Chula Vista’s obligation to be $401,768. To fund this state Educational Revenue Augmentation Fund (“ERAF”) payment, the community development department is recommending that the agency appropriate $202,292 from the Merged Project Area as a loan repayment to the Bayfront/Town Centre 1 Project Area.  It is also recommending the agency then appropriate $202,292 from the Bayfront/Town Centre 1 Project Area and $199,476 from the Merged Project Area to fund the agency’s ERAF obligation. 

The city council sits as the redevelopment agency. The City of Chula Vista is a charter city governed by a council, consisting of four council members and a mayor, elected from the city at large.  The city charter and agency rules provide for the approval of resolutions by the affirmative votes of at least three members unless another provision of the charter requires otherwise. The charter provides that appropriations made after the adoption of the budget shall require the affirmative votes of at least four members. To process the appropriation of funds from one project area to another, and the subsequent appropriation to make the ERAF payment, four of the five council/agency members will need to participate in the votes. 

Councilmember McCann owns 5 properties within the city and one of these, a residential rental unit, is within 500 feet of the border of the Merged Project Area. Councilmember Rindone owns one property, his primary residence, within 500 feet of the Merged Project Area. Councilmember Salas owns two properties within the city and one of these, her primary residence, is located within 500 feet of the Bayfront/Town Centre 1 Project Area.  None of the properties within 500 feet of the project areas are actually located within the redevelopment areas. 

There are approximately 45,238 property owners in the City of Chula Vista. Within the Bayfront/Town Centre 1 Project Area, there are approximately 409 property owners, and within the Merged Project Area there are approximately 1,000 property owners.


There are approximately 71,317 dwelling units within the city. Of those, approximately 1,231 dwelling units are in the Bayfront/Town Centre Project Area and 306 are within the Merged Project Area.

ANALYSIS

The primary purpose for the conflict-of-interest provisions of the Act is to ensure that “[p]ublic officials, whether elected or appointed, [should] perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Determining whether a conflict of interest exists under section 87100 requires analysis of the following questions as outlined below.
  

Questions One and Two:  Are John McCann, Jerry Rindone, and Mary Salas each considered a “public official” and is each making, participating in making, or influencing a governmental decision?
As members of the Chula Vista City Council, John McCann, Jerry Rindone, and Mary Salas are each a “member, officer, employee or consultant of a state or local government agency” and are, therefore, public officials subject to the conflict-of-interest provisions of the Act.  (Section 82048; regulation 18701(a).)

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (See regulation 18702.1.)

Councilmembers McCann, Rindone, and Salas will “make a governmental decision” if they vote on a decision to transfer funds from the Merged Project Area or the Bayfront/Town Centre 1.  Additionally, any official who engages in any of the actions described in enclosed regulations 18702.2 and 18702.3 with regard to such a decision will “participate in making” or “influence” that decision.  

Question Three:  What are the council members’ respective economic interests — the possible sources of a conflict of interest?
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (section 87103; regulation 18703.5).


Councilmembers McCann, Rindone, and Salas each have an economic interest in real property, assuming they each have an interest of $2,000 or more in each of their respective properties.  

In addition, because Councilmember McCann has an economic interest in any person from whom he has received income of $500 or more in the 12 months preceding the decision, he has an economic interest in his renter if he has received payments aggregating to this amount.
You have not provided information regarding any other economic interests that Councilmembers McCann, Rindone or Salas may have.  For purposes of this letter, we assume that each has no other economic interests relevant to the decision you have identified.

Question Four:  Are the council members’ economic interests directly or indirectly involved in the governmental decision?

Real Property

Real property in which a public official has an economic interest is directly involved in a governmental decision if, among other things: 
“(1)  The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision.” (Regulation 18704.2(a)(1).)

Your question concerns decisions on funding for project areas within 500 feet of property owned by Councilmembers McCann, Rindone, and Salas.  Therefore, where the property of a council member is within 500 feet of a particular project area, the council member’s property will be directly involved in a decision regarding that project area.  Consequently, the property of Councilmembers McCann and Rindone is each directly involved in the funding decision relating to the Merged Project Area, while the property of Councilmember Salas is directly involved in the decision relating to the Bayfront/Town Centre 1 Project Area.

Source of Income

“(a) A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:

  (1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

  (2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  (Regulation 18704.1(a).)

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  These questions are based on the Act’s conflict-of-interest analysis provided at regulation 18700(b).  


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at section 82029 as an official’s spouse and dependent children.


�  In addition, the property of Councilmembers McCann and Rindone is also indirectly involved in the funding decision relating to the Bayfront/Town Centre 1 Project Area, and the property of Councilmember Salas is indirectly involved in the decision relating to the Merged Project Area.  Where real property is not directly involved in a decision, the materiality standard for “indirectly involved” real property  provided at regulation 18705.2(b) (enclosed) is applied.  (Regulation 18704.2(c)(2).) 








