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June 7, 2004
Tom Rowe, P.E.

Penfield & Smith

Post Office Box 98

Santa Barbara, CA 93102

Re:
Your Request for Advice


Our File No.   A-04-058
Dear Mr. Rowe:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTIONS
1. Are you a consultant to the City of Solvang for the Skytt Mesa Development Project (“Mesa Project”)?
2. Do you have a conflict of interest in decisions regarding the Mesa Project?
CONCLUSIONS
1. Yes, the City of Solvang for the Mesa Project requires you to file a Form 700, a Statement of Economic Interests.  Therefore, the City has determined you make or participate in the making of governmental decisions and are a consultant under their conflict of interest code.
2. No, you do not have a conflict of interest in decisions regarding the Mesa Project unless it is reasonably foreseeable that the decisions will materially affect your economic interests. (See discussion.)
FACTS


Penfield & Smith has recently entered a contract with the City of Solvang to perform plan checking services as required, and in particular, with the Mesa Project, a 169 lot single-family residential development.  The previous developer, The Skytt Family, sold the project to another developer, Solvang Mesa, LLC.  Curtis Development Corp. has a vested financial interest in Solvang Mesa, LLC.  Penfield & Smith has previously provided engineering and surveying related services to Curtis Development Corp. within the last 12 months in the approximate amount of $30,000.  This work is nearly complete, with only a record of survey remaining as required by the Subdivision Map Act (remaining work valued at approximately $3,000).  This work was completed within a different community, the City of Buellton.  Penfield & Smith will not receive compensation from Curtis Development in any fiscal year in an amount in excess of $500,000.  Penfield & Smith is a privately held “C” corporation, which has annual gross revenues in excess of $10 million.

Previously, the City of Solvang developed “conditions of approval” for the project which outlines all requirements for the development.  Some of the conditions are very specific and others provide general guidance and direction, which are based on standard engineering principles and practices.  Solvang Mesa, LLC has secured the services of another engineering firm, Goldstein Civil Engineering, to prepare the project development plans and reports as required by the conditions of approval.  These reports and plans will be submitted to the city engineer for review, approval and for construction permitting. 


You are a salaried employee of Penfield & Smith, and are acting as the consultant and City Engineer performing plan check services for the City of Solvang.  You have never personally nor previously been involved in any work with Curtis Development Corp.

On April 23, 2004, you provided additional information regarding your work on the Mesa Project.  You have been acting as the consultant for the City of Solvang on the Mesa Project since last September and anticipate the project lasting four years or longer.  You also file a Form 700, a Statement of Economic Interests, with the City of Solvang as a result of this project.  

On April 29, 2004, in a telephone conversation you provided additional information regarding Penfield & Smith.  In that conversation, you stated that Penfield & Smith qualifies under the materiality standards for business entities in regulation 18705.1(c)(2) with earnings before taxes of no less than $2.5 million.  Additionally, you provided that you do not have any investment in Penfield & Smith, although you hope to eventually.

On May 19, 2004, you provided Commission staff with additional information regarding your work on the Mesa Project.  You advised that your role as the city engineer would be limited exclusively to plan checking services for the project, and ensuring that the developer, Solvang Mesa, LLP., complied with all of the conditions for approval that had already been developed.  The City of Solvang has hired a second individual to perform all other tasks required by the city engineer.

ANALYSIS


The Act’s conflict-of-interest rules prohibit a public official from making, participating in making, or using his or her official position in any way to influence a governmental decision in which the official knows, or has reason to know, that he or she has a “financial interest.” (Section 87100.)  Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any” of the official’s economic interests.  To determine whether a public official has such a “conflict of interest” in a governmental decision, the FPPC has developed a standard, eight-step analysis outlined at subdivisions 1 through 8 of regulation 18700(b).  A review of this standardized analysis will assist in determining when, if at all, you may find yourself faced with a conflict of interest.
 
Step One: Are you a “public official” who will be making, participating in making, or influencing a governmental decision?  

The Act defines “public official” to include “every member, officer, employee or consultant of a state or local government agency.” (Section 82048.)  The City of Solvang is a “local government agency” under section 82041.  Regulation 18701 provides for purposes of section 82048 (and section 82019 which defines “designated employee”), the definition of a “consultant”:

“(2) ‘Consultant’ means an individual who, pursuant to a contract with a state or local government agency:

(A) Makes a governmental decision whether to:

1. Approve a rate, rule, or regulation;

2. Adopt or enforce a law;

3. Issue, deny, suspend, or revoke any permit, license, application, certificate, approval, order, or similar authorization or entitlement;

4. Authorize the agency to enter into, modify, or renew a contract provided it is the type of contract that requires agency approval;

5. Grant agency approval to a contract that requires agency approval and to which the agency is a party, or to the specifications for such a contract;

6. Grant agency approval to a plan, design, report, study, or similar item;

7. Adopt, or grant agency approval of, policies, standards, or guidelines for the agency, or for any subdivision thereof; or
(B) Serves in a staff capacity with the agency and in that capacity participates in making a governmental decision as defined in Regulation 18702.2 or performs the same or substantially all the same duties for the agency that would otherwise be performed by an individual holding a position specified in the agency’s Conflict of Interest Code under Government Code Section 87302.”


We note at the outset that a business entity (such as Penfield & Smith) cannot be a “consultant” under regulation 18701(a)(2), since the term is applied only to an “individual,” that is, to a natural person.  Additionally, to be considered a “designated employee” under a local conflict of interest code, the local government agency must determine whether you make or participate in the making of governmental decisions.  Presumably, the City of Solvang has come to this determination since you file a Form 700 as a result of your work for the city.  Therefore, you are a designated employee and a public official for purposes of the Act.  (Sections 82048, 82019 and regulation 18701.)

We have determined that you are a designated employee under the City of Solvang’s conflict of interest code, and thereby a “public official,” under the proposed agreement with the city.  (Regulation 18701.)
  The Act’s conflict-of-interest provisions apply only when a public official “make[s], participate[s] in making or in any way attempt[s] to use his [or her] official position to influence a governmental decision in which he [or she] knows or has reason to know he [or she] has a financial interest.”  (Section 87100; regulation 18700(b)(2).)  Since we have determined that you will be at least participating in making governmental decisions as the city engineer in performing plan checking services for the Mesa Project, we continue the conflict-of-interest analysis for those decisions.


Step Three: What are the possible sources of a conflict of interest for you?


It is important to remain aware of the potential sources of a conflict of interest.  Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, as follows:
 
* A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));
 
* A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);
 
* A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);
 
* A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);
 
* A public official always has an economic interest in his or her personal finances, including those of his or her immediate family - this is the “personal financial effects” rule (section 87103; regulation 18703.5).


Your account of the facts indicates that Penfield & Smith is a source of income to you, as defined by section 87103(c).  As a salaried employee of Penfield & Smith, you have an economic interest in Penfield & Smith.  (Section 87103(c) and (d).)
  You also have, of course, an economic in your personal finances.  (Section 87103; regulation 18703.5.)  You have not made reference to additional economic interests, so our analysis will be confined to the potential effects of decisionmaking on these two economic interests.

 

Step Four: Are these economic interests directly or indirectly involved in the decision?


Sources of income are directly involved in a decision before an official’s agency when the source of income:


“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.” (Regulation 18704.1(a).)


Your account of the facts does not suggest that Penfield & Smith initiated the city’s work on the Mesa Project, or that it is a named party in or the subject of that “proceeding.”  This economic interest is not directly involved in this proceeding.  On the other hand, a public official is deemed to be directly involved in a decision which has any financial effect on his personal finances or those of his immediate family. (Regulation 18704.5.)
 
Steps Five and Six: What is the applicable materiality standard and is it reasonably foreseeable that the financial effect of the governmental decision upon your economic interests will meet this materiality standard?

Materiality Standards


A conflict of interest may arise only when the reasonably foreseeable financial effect of a governmental decision on a public official’s economic interest is “material.” (Regulation 18700(a).)  For sources of income indirectly involved in governmental decisions, the effect of a decision is “material” if it reaches the thresholds described in regulation 18705.1(c).  (Regulation 18705.3(b)(1).)  You have stated that Penfield & Smith qualifies under the materiality standards for business entities in regulation 18705.1(c)(2) because it has annual gross revenues in excess of $10 million and earnings before taxes of no less than $2.5 million. Thus, Penfield & Smith is governed by regulation 18705.1(c)(2) and an effect of a governmental decision is “material” when:


“(A) The governmental decision will result in an increase or decrease to the business entity's gross revenues for a fiscal year in the amount of $500,000 or more; or,
“(B) The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $200,000 or more; or,
“(C) The governmental decision will result in an increase or decrease in the value of assets or liabilities of $500,000 or more.”

Your facts indicate that Curtis Development is a source of income to Penfield & Smith, and that Curtis Development has a financial interest in Solvang Mesa, LLC, the developer of the Mesa Project.  You have also stated that Solvang will be using the Goldstein Civil Engineering firm to comply with the “conditions of approval” for the Mesa Project.  When considering whether the effect of governmental decisions, plan checking and developer compliance are within the “conditions of approval,” you must consider all of the possible effects of the decision.  For example, should a determination that Goldstein Civil Engineering firm did not comply with the “conditions of approval” for the project, Goldstein, an engineering firm in competition with Penfield & Smith is hindered, then Penfield & Smith may be benefited as a result of that decision.  Therefore, if you determine that your decisionmaking affects Penfield & Smith in the amounts stated above, then you have a disqualifying conflict of interest.

There is also a separate and distinct materiality standard which applies in cases where there is a “nexus” between duties owed to a source of income and to the official’s public agency.  The materiality threshold is understandably much lower when a public official is paid by a private person to accomplish some action that is within the official’s public decisionmaking authority.  Regulation 18705.3(c) provides:


“(c) Nexus. Any reasonably foreseeable financial effect on a person who is a source of income to a public official is deemed material if the public official receives or is promised the income to achieve a goal or purpose which would be achieved, defeated, aided, or hindered by the decision.”


Therefore, if your job duties with Penfield & Smith are “achieved, defeated, aided, or hindered” by your plan checking services for the Mesa Project, then a nexus would exist.  This would occur, for example, should your determination find that the “conditions of approval” were not met by Goldstein Civil Engineering, and the firm was replaced by Penfield & Smith.  Although it does not appear that through your limited plan checking duties, this standard would apply to you, you should look at each situation to make this determination.  If the nexus test is not met, then the materiality standards applicable when determining whether you have a conflict of interest in such decisions would be those as applied to an indirectly involved business entity, Penfield & Smith, and the materiality standard for personal financial effects would be applicable to you.


As to any “personal financial effects” foreseeable in a decision, the materiality of such an effect is given at regulation 18705.5, as follows:
 
“(a) A reasonably foreseeable financial effect on a public official’s personal finances is material if it is at least $250 in any 12-month period. When determining whether a governmental decision has a material financial effect on a public official’s economic interest in his or her personal finances, neither a financial effect on the value of real property owned directly or indirectly by the official, nor a financial effect on the gross revenues, expenses, or value of assets and liabilities of a business entity in which the official has a direct or indirect investment interest shall be considered.

“(b) The financial effects of a decision which affects only the salary, per diem, or reimbursement for expenses the public official or a member of his or her immediate family receives from a federal, state, or local government agency shall not be deemed material, unless the decision is to hire, fire, promote, demote, suspend without pay or otherwise take disciplinary action with financial sanction against the official or a member of his or her immediate family, or to set a salary for the official or a member of his or her immediate family which is different from salaries paid to other employees of the government agency in the same job classification or position.”

Foreseeablity


An effect upon an economic interest is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  (Regulation 18706(a).)  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  You have stated that Penfield & Smith will not receive compensation from Curtis Development in any fiscal year in an amount in excess of $500,000 and have also stated that you personally have not worked on any of the Curtis Development projects for Penfield & Smith.  As explained above, compensation directly from Curtis Development may not be the only foreseeable effect on Penfield & Smith.  You must examine all of the effects of your decisionmaking when determining whether it is reasonably foreseeable that the standards of regulation 18705.1(c)(2) will be met.  If so, then you would have a conflict of interest in those decisions regarding the Mesa Project.  

Based on the facts you have presented, it does not appear that your plan checking services concerning the Mesa Project with will have a reasonably foreseeable financial effect on Penfield & Smith or your personal finances.  However, the Fair Political Practices Commission does not act as a finder of fact when it provides assistance. (In re Oglesby (1975) 1 FPPC Ops. 71.)  You must ultimately make the determination based on your knowledge of the facts.

Steps Seven and Eight: Exceptions.


An official who otherwise has a conflict of interest in a decision may still participate in that decision if the circumstances are such that the “public generally” exception may be invoked.  This exception applies when the financial effect of a decision upon a public official’s economic interests is not distinguishable from the effect of the decision on a significant segment of the public generally.  (Section 87103; regulation 18707(a).)  We do not have information suggesting that this exception would apply in any of the decisions that may come before you, but mention it here in order to provide a complete overview of the analytical process.


Finally, an official who otherwise has a conflict of interest in a decision may still participate in that decision if the “legally required participation” exception is applicable. (Section 87101, regulation 18708.)  This is an exception that typically applies when an agency is unable to assemble a quorum of its members without the participation of an official who has a conflict of interest.  Here again, you have not provided any facts suggesting that this exception would apply to any of the decisions associated with development and approval of the Mesa Project.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  




Galena West

Counsel, Legal Division

Enclosure
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� The Commission does not render advice to an individual regarding the “interpretation of an agency’s conflict of interest code or the application of that code to a specific individual unless” the individual first asks the agency for a determination.  (Regulation 18329.5, copy enclosed.)  In this case, the determination that you are a consultant has already been made by the local government agency by determining that you must file under its conflict of interest code and you have not provided information that you have requested the city to reconsider that determination.


	� Please note that as a professional engineer an exclusion from the conflict-of-interest rules applies to you in situations where you render “professional services as a consultant to a state or local government” agency independently of the control and direction of that agency.  However, the exclusion does not apply in situations such as this where you exercise decisionmaking authority as a contract city engineer.  (Section 87100.1, copy enclosed.) 


	� Additionally, you have stated that you currently do not have an ownership interest in Penfield & Smith.


	� You have made reference to the fact that your source of income, Penfield & Smith, has received income from the Curtis Development Corp.  However, since you do not have an ownership interest of 10% or greater in Penfield & Smith, its clients are not sources of income to you.





