





May 4, 2004
Steven G. Churchwell

Livingston & Mattesich

1201 K Street, Suite 1100

Sacramento, CA 95814-3938

Re:
Your Request for Advice


Our File No.   A-04-063
Dear Mr. Churchwell:


This letter is in response to your request on behalf of Richard Ferreira for advice regarding the post-governmental employment provisions of the Political Reform Act (the “Act”).
 We encourage you to consider whether other laws, such as Government Code 1090 or the doctrine of incompatible offices, may also be implicated by your situation. The Commission is charged with interpreting and enforcing the provisions of the Act, and may provide advice only with respect to those provisions.  (Section 83114.) Our advice is based on the facts presented in your request; the Commission does not act as a finder of fact when it provides advice. (In re Oglesby (1975) 1 FPPC Ops. 71.)
QUESTIONS
1. Does the permanent ban on “switching sides” prevent Mr. Ferreira from performing as a consultant and possibly as an expert witness for the Kern County Water Agency (“KCWA”) in a dispute concerning the Department of Water Resources’ (“DWR”) application of its guidelines for calculating revenues and costs from its hydroelectric facilities, for purposes of billing its water contractors, which were adopted as a result of the meetings of the Committee on Energy of the Water Service Contractor’s Council (“Committee”)?
2. May Mr. Ferreira provide consultation services to the KCWA concerning the Federal Energy Regulatory Commission’s (“FERC”) relicensing process and control of associated costs in connection with renewal of DWR’s FERC license for its Hyatt-Thermalito facility?
CONCLUSION

1 & 2.
Because Mr. Ferreira is still employed as a consultant and under a contract with the California Consumer Power and Conservation Financing Authority, and is a designated employee under its conflict of interest code, he has not permanently left state service. Therefore, the post-employment provisions of the Act do not preclude Mr. Ferreira from working as a consultant to KCWA. However, there may be conflict of interest issues with respect to specific governmental decisions, depending on whether KCWA determines that Mr. Ferreira is a “consultant” for purposes of disclosure under the Act.
FACTS


Mr. Ferreira was employed by the Department of Water Resources (“DWR”) from 1964 to 1986. The Kern County Water Agency (“KCWA”) would like to hire      Mr. Ferreira as a consultant and potential expert witness.

Mr. Ferreira’s positions and duties with the DWR were as follows:


February 1964 to April 1976 – Electric Utilities Engineer. Supervised and performed various engineering, economic and financial studies related to generation and transmission planning and development.


May 1976 to April 1982 – Chief, Renewable Resource Development Branch. Responsible for the permitting, licensing, management and administration of alternative resource development, including hydroelectric, wind, solar and other alternate energy sources. This branch did not administer water supply contracts. 


May 1982 to December 1986 – Chief, Power Contracts Branch. Responsible for strategizing and directing the negotiations and administration of multi-million dollar bulk power contracts and developing markets for the sale of surplus power. 

The provisions of the water supply contract between DWR and KCWA that are in dispute were executed in 1963, prior to Mr. Ferreira joining the DWR. In January 1976, the DWR and the local water districts (a.k.a. water service contractors) formed the “Committee on Energy of the Water Service Contractor’s Council.” The director of the DWR appointed the chief of the Energy Division, Edward Terhaar, to chair the Committee. Issues of mutual concern to the state and the contractors were discussed at these meetings. The Committee met quarterly, and Mr. Ferreira attended six such meetings between March 8, 1976, and March 3, 1977. 

As a result of these meetings, the DWR adopted in 1977 guidelines for how it would calculate revenues and costs from its hydroelectric facilities for purposes of billing its water contractors. These guidelines are the source of the current dispute between the DWR and the KCWA. 


Mr. Ferreira joined the Sacramento Municipal Utility District (“SMUD”) in January 1987 and retired in December 2000. While employed by SMUD, he also served on the board of the California Independent System Operator (“ISO”) from 1998 through 2000.


He also served as a consultant to the California Energy Resources Scheduling Division (“CERS”) of the DWR from January 31, 2001, through August 31, 2001, during the period commonly known as the “California Energy Crisis.” He currently provides consulting services to the California Consumer Power and Conservation Financing Authority (“CPA”) pursuant to a contract that runs from September 12, 2002, through September 11, 2005. You confirmed by telephone to staff that Mr. Ferreira’s consulting firm, Richard Ferreira, Inc., is comprised solely of Mr. Ferreira.

Mr. Ferreira currently is employed part-time at SMUD as an advisor to the assistant general manager on electric restructuring matters and represents the Transmission Agency of Northern California (“TANC”) as a member of the board of the Western Systems Coordinating Council (“WSCC”).

In a telephone conversation with staff on April 28, 2004, you stated that             Mr. Ferreira files Statements of Economic Interests (“SEI”) with both CPA and SMUD. According to the contract between CPA and Richard Ferreira, Inc., which is attached to your request for advice, CPA is a state agency.
Proposed Consulting Agreement with KCWA


There is a dispute between the KCWA and the DWR under a water supply contract, executed in 1963, pursuant to which the DWR delivers water to the KCWA from the state water project. The DWR bills the KCWA and other local water districts known as state water contractors (“SWC”) annually for delivered water. The bills include a component known as the Delta Water Charge (“DWC”).

KCWA contends that the DWR has been calculating the DWC incorrectly under its water supply contract, because the DWR has not been crediting against the DWC the full value of sales by the DWR of electrical energy from the DWR’s hydro-electric generating facilities at the Hyatt-Thermalito complex in Oroville, California. Mr. Ferreira’s proposed task as consultant is to supervise the auditing of energy sales and other energy transactions and allocations of revenues derived from the Hyatt-Thermalito complex and other DWR-owned generating resources for the years since 1980.

This information may already be available to the KCWA from the DWR in summarized or tabulated form, in which event relatively less work in this area may be required. If not, the collection of this information could require the review of a large volume of documents related to energy sales transactions in order to identify the generating source. Once this information is retrieved, it is intended to be used by the KCWA in certain “damages” calculations intended to explain, to the DWR, to other state water contractors, or to a trier of fact, how energy revenues are properly to be allocated to the DWC under the DWR’s water supply contracts. There is a possibility that Mr. Ferreira would give expert testimony concerning the calculations of revenues attributable to different generating resources in the state water project for the period January 1994 to the present. 

The proposed contract between KCWA and Mr. Ferreira contains the following provision:

“III.
Responsibility of Engineer:

“Engineer is retained as an independent contractor to render a professional service only, and not as an employee of the Agency. The Parties agree that Engineer shall only provide advice, recommendations, and/or expert testimony to the Agency and that Engineer shall have no role in the review of decision-making process regarding Engineer’s advice and/or recommendations. The Parties further agree that the Agency shall independently satisfy itself as to such advice and/or recommendations and shall not act in sole reliance upon the advice of the Engineer without independent investigation or review. The Parties also agree that, as between themselves, the Agency shall also bear responsibility to undertake and secure all appropriate levels of Agency approvals in the implementation of any of Engineer’s advice and/or recommendations.”
Oroville Facility


The DWR operates the Hyatt-Thermalito facility under a license from FERC. The current Oroville facility FERC license expires in 2007. The formal FERC relicensing process for that facility began in 2002. In order to renew the FERC license, the DWR has incurred and will incur significant costs between now and the end of the current license. DWR is currently billing the state water contractors, including the KCWA, for these FERC relicensing costs through the DWC.


The KCWA does not have a present dispute with the DWR over these FERC relicensing costs. However, as a state water contractor, the KCWA has an obvious interest in participating in the FERC relicensing process and in controlling these costs. Mr. Ferreira’s experience in FERC relicensing stems from his employment at SMUD in the relicensing of SMUD generating facilities.


The KCWA desires Mr. Ferreira’s consultation with regard to the FERC relicensing process and the control of relicensing costs. His consultations with the KCWA regarding the FERC relicensing do not relate to the past work that he performed while employed by the DWR. It is not expected that his consultation will involve testimony adverse to DWR in any adversary proceeding between the DWR and the KCWA.
ANALYSIS

1. Does the permanent ban on “switching sides” prevent Mr. Ferreira from performing as a consultant and possibly as an expert witness for the Kern County Water Agency in a dispute concerning the Department of Water Resources’ application of its guidelines for calculating revenues and costs from its hydroelectric facilities, for purposes of billing its water contractors, which were adopted as a result of the meetings of the Committee on Energy of the Water Service Contractor’s Council?
Revolving Door
Officials who leave state service are subject to two types of restrictions under the Act. The first is a permanent ban, and the second is a one-year prohibition, commonly called the “revolving door” provisions of the Act.
Sections 87401 and 87402 (collectively, the “permanent ban”) prohibit former state administrative officials from advising or representing any person for compensation in any judicial or other proceeding in which the official participated while in state service.  (Sections 87401 and 87402.)  Specifically, Section 87401 provides:
“No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi‑judicial or other proceeding if both of the following apply:
“(a)
The State of California is a party or has a direct and substantial interest.
“(b)
The proceeding is one in which the former state administrative official participated.”
“‘State administrative official’ means every member, officer, employee or consultant of a state administrative agency who as part of his or her official responsibilities engages in any judicial, quasi-judicial or other proceeding in other than a purely clerical, secretarial or ministerial capacity.” (Section 87400(b).)  

Regulation 18741.1, in pertinent part, further clarifies:

� Government Code sections 81000 – 91014. Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.





