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March 24, 2004
Roman M. Plachy, Esq.
Garth Hohn, President

Amador County Deputy Sheriff’s Assn.

c/o Mastagni, Holstedt & Amick

1912 I Street

Sacramento, CA 95814

Re:
Your Request for Informal Assistance

Our File No.  I-04-064
Dear Messrs. Plachy and Hohn:


This letter is in response to your request for informal assistance
 on behalf of the Amador County Deputy Sheriffs’ Association for advice regarding the provisions of the Political Reform Act (the “Act”).
  Since you have not requested a determination of the code reviewing body regarding the question you pose, we can only render informal assistance to you with regard to the actions you may take.  (Regulation 18329, 18329.5(a)(3), copies enclosed.)
QUESTION

What actions might you take to challenge the inclusion of your position in the Amador County Conflict of Interest Code?

CONCLUSION

Under section 87307, you may appeal the county’s conflict of interest code, established under section 87300, directly with your agency. If your appeal is denied, you may petition the Amador County Board of Supervisors, the code reviewing body, within 30 days of the denial. The Fair Political Practices Commission does not have authority to amend the county’s conflict of interest code.
 
FACTS


The Amador County Conflict of Interest Code was last updated in 1999, and lists those who are required to make annual disclosure of their financial interests. You question why District Attorney Investigators I & II are designated in the Amador County Conflict of Interest Code.  

You state that the duties of the investigators are limited to gathering facts and reporting their findings to other authorities. Investigators do not use their reports to influence others in making decisions, nor is it the purpose of the investigative report to influence governmental action. Rather, the true purpose of a report is to present and summarize all facts discovered. It is up to a chief investigator or deputy district attorney to determine which facts are important and how to act upon them.  Investigators are not required nor permitted to make any recommendations, analysis, opinions, or advisements based upon the evidence they find.  Investigators do not vote on matters, appoint persons, or enter into any contractual agreement on behalf of the agency obligating them to any course of action.  Finally, the job description is wholly void of any language giving investigators power to negotiate let alone participate in the decision-making power of the department. 


District Attorney Investigators are required to delve deeply into criminal matters intruding upon many lives. While conducting any type of investigation, investigators contact numerous individuals in addition to suspects under review. In order for them to perform in a manner that swiftly and efficiently solves cases, investigators must be free from any fears inhibiting their duties. You are concerned that personal and confidential information on an SEI will be accessible to anyone and that this may restrain an investigator’s will to zealously pursue criminal matters.  When these designated employees make disclosures, they are essentially opening their private lives for public display. 
ANALYSIS

Top of Form


Government Code section 87300 requires every agency to adopt and promulgate a conflict of interest code. Conflict of interest codes are required to identify designated employees, and assign to those designated positions appropriate categories of financial disclosure. Each conflict of interest code must specifically enumerate the positions within the agency that involve making or participating in making governmental decisions, which may foreseeably have a material financial effect on any economic interest, and further set forth the types of investments, business positions, income, and real property which are reportable by those designated employees. (Section 87302.)


The conflict-of-interest provisions of the Act apply only to “public officials,” including “designated employees.” (Section 87100.) A “public official” is defined by the Act to include “every member, officer, employee or consultant of a state or local government agency.” (Section 82048.) The term “designated employee” means any officer, employee, member, or consultant of any agency who makes or participates in the making of agency decisions which may foreseeably have a material effect on any financial interest. (Section 82019.)
 

A public official makes a governmental decision whenever the public official votes on a matter, appoints a person, obligates or commits the agency to a course of action, or enters into any contractual agreement on behalf of the agency. (Regulation 18702.1(a).) Additionally, a public official participates in a governmental decision when, acting within the authority of the official’s position, the public official negotiates, advises, or makes recommendations to the decisionmaker without significant substantive review with respect to the actions enumerated in regulation 18700(b). This includes conducting research, making any investigation, or preparing or presenting any report, analysis, or opinion which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision. (Regulation 18702.2.)


Under section 87307, any employee may petition his or her agency to amend its conflict of interest code. If the appeal is denied, the employee may appeal to the code reviewing body within 30 days of the denial. In your case, the code reviewing body is the Amador County Board of Supervisors. 
 

The designation of employees under an agency’s conflict of interest code is left to the discretion of each individual agency and its respective code reviewing body. (Sections 87300-87310.)   Section 82011 indicates that the board of supervisors is the code reviewing body with respect to the conflict of interest code of any county agency, other than the board of supervisors itself, with jurisdiction wholly within the county.

As noted above, regulation 18329.5(a)(3)(A) provides that the Commission will render formal written advice or informal assistance regarding the interpretation of an agency’s conflict of interest code or the application of that code to a specific individual only if:  

“Where the Commission is not the code reviewing body for the conflict of interest code in question, and the requesting party is an individual or his or her authorized representative, he or she must first request a determination from the agency and the code reviewing body for such conflict of interest code.”

According to your letter, you did not comply with this requirement.


Please note that section 87206(f) exempts a filer’s personal residence from disclosure.  Also, enclosed for your information is regulation 18740, relating to privileged information on statements of economic interests.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
John W. Wallace


Assistant General Counsel
Legal Division

Enclosures
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	�  Informal assistance does not provide the official with the immunity conferred by formal written advice. (Regulation 18329(c).) 


� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	� You also indicate that the agency has not complied with section 87306.5.  If you believe this is the case, you may wish to file a complaint with the enforcement division.  Information about filing complaints is available on the Commission’s website.
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