





April 23, 2004
Linda Balok
Steefel, Levitt & Weiss, A Professional Corporation

One Embarcadero Center, Thirtieth Floor

San Francisco, California 94111-3719
Re:
Your Request for Informal Assistance

Our File No.   I-04-065
Dear Ms. Balok:


This letter is in response to your request on behalf of Marin Healthcare District Board Director Suzanna Coxhead for informal assistance
 regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Nothing in this letter should be construed to evaluate any conduct that has already taken place.  In addition, this letter is based on the facts presented.  The Fair Political Practices Commission (the “Commission”) does not act as the finder of fact when it renders advice. (In re Oglesby (1975) 1 FPPC Ops. 71.)
QUESTIONS

(1.)  Does Director Coxhead have a conflict of interest under the Act in participating in any decisions involving Marin Healthcare District and Marin General Hospital where Director Coxhead and her husband own certain real property located more than 500 feet from real property leased by Marin Healthcare District to Marin General Hospital, and the decisions relate to a new lease agreement or one or more alternatives to a new lease agreement concerning the subject real property?

(2.)  Does Director Coxhead have a conflict of interest under the Act, as a result of the above stated ownership interest, in participating in any decisions involving Marin Healthcare District and Marin General Hospital with respect to any agreements affecting the respective rights of the parties concerning Marin Home Care and changes to its operational structure?
CONCLUSION


(1.)  Director Coxhead would have a conflict of interest under the Act only if the specific governmental decision would have a reasonably foreseeable material financial effect on one of her economic interests according to the standards discussed herein.  We have not been given enough information regarding the specific governmental decisions to 
determine what the reasonably foreseeable financial effects, if any, may be.

(2.)  Director Coxhead would have a conflict of interest under the Act only if the specific governmental decision would have a reasonably foreseeable material financial effect on one of her economic interests according to the standards discussed herein.  We have not been given enough information regarding the specific governmental decisions to 

determine what the reasonably foreseeable financial effects, if any, may be.

FACTS


The Marin Healthcare District (the “District”) is a political subdivision of the State of California, established in 1946 under the Local Health Care District Law (Health & Safety Code section 32000 et seq.).  The members of its five-person board of directors are publicly-elected for four-year terms.


The District owns certain real property in Marin County, including the acute care facility known as Marin General Hospital (the “Hospital”) and the surrounding grounds.  In 1985, the District entered into a 30-year lease of the Hospital and surrounding grounds with Marin General Hospital, a California nonprofit corporation (“MGH”).  MGH’s lease with the District expires in 2015.  MGH is a subsidiary of Marin Health Systems (“MHS”).  MHS is a subsidiary of Sutter Health, which is a large multi-hospital system.  Both MHS and Sutter Health are California nonprofit public benefit corporations.

Director Coxhead was initially elected to the District as a director in the general election in November 1994 and subsequently reelected in the general elections of 1998 and 2002.  Director Coxhead owns, in conjunction with her husband, six investment properties within the boundaries of the District, one of which is their personal residence.  Mr. Coxhead has been in the business of acquiring and managing investment properties since 1971.  Of the six properties currently owned, all but one are five to ten miles away from the Hospital and its surrounding grounds.  The investment property nearest the Hospital and its surrounding grounds is a nine-unit apartment building located at 1075 South Eliseo, Greenbrae, California (the “Subject Property”), which is owned by Director Coxhead and Mr. Coxhead as tenants in common with two other couples, each couple having a one-third undivided interest.  The Subject Property is valued far in excess of $6,000.

Director Coxhead, her husband, and the other owners purchased the Subject Property as a lot and designed, built, and completed for occupancy the apartment building in 1972.  Director Coxhead’s ownership interest in the Subject Property is held for investment purposes only.  The Subject Property is located on South Eliseo, which is southeast of the Hospital and runs perpendicular to Bon Air Road, the street on which the Hospital is located.  The distance between the northwesternmost point of the boundary of the Subject Property (the closest point to the Hospital) and the southwesternmost point of the boundary of the Hospital is measured to be in excess of 1,100 feet.

Transactions

Hospital Lease

Background:  In 1998, seismic safety regulations were issued under California Senate Bill 1953 and set forth under sections 130000 through 130070 of the California Health and Safety Code (the “Code”).  The Code mandates that all acute care hospital buildings be capable, not only of remaining intact after a seismic event, but also of continued operation in order to provide acute care medical services after such an event.  Regulations promulgated under the Code impose seismic safety building standards and mandate the conduct of seismic evaluations, preparation of comprehensive evaluation reports, and the production of a compliance plan in accordance with the regulations, by specified time frames. Specifically, all general acute care hospital facilities must be at a SPC 2 Life Safety Level by January 1, 2008, in order to be in compliance with the provisions of the regulations.  Amendments to the Code provide for extensions of the 2008 compliance provision for up to five years to the extent construction of a replacement acute care facility is contemplated rather than retrofit of an existing facility.

The Hospital, as an acute care hospital facility, is subject to the provisions and requirements imposed by the Code.  The Hospital consists of three acute care wings, one of which was opened in 1952, the second in 1961, and the third wing opened in 1989.  Planning for the replacement and/or renovation of a hospital’s older wings is the standard course of action for a tenant under a long term lease, and MGH, as lessor of the Hospital facility, is obligated to ensure that the Hospital complies with the Code requirements, within the specified time frames.  In doing so, MGH has the option if either (1) retrofitting the existing structure to seismic standards by 2008 or, in the alternative, (2) replacing the facility by 2013.  Architects and other consultants have been hired by MGH to work with committees of doctors, Hospital personnel, members of the public and the District to develop options for upgrading the Hospital facility.  If a replacement facility is built, the current lease would need to be renegotiated to, among other things, identify the source of the funds necessary to build such a facility, whether the source be by: (1) MGH; (2) Marin County taxpayers, through their approval of a parcel tax or the issuance of a general obligation bond, or (3) the District, through the issuance of revenue bonds, which would be supported by an increase in lease payments generated by the lease of the Hospital and surrounding grounds.  MGH and Sutter Health have publicly stated that they will not build a replacement facility unless the District enters into a new lease that also extends the term of the current lease well beyond the current expiration date of 2015 (the “Proposed Lease”).

In view of the impending deadlines, the parties expect to begin meetings to discuss the Proposed Lease, or other options, shortly.  On December 9, 2003, the Board appointed an ad hoc advisory committee, created pursuant to Government Code section 54952(b) to conduct discussions about the possibility of a renegotiated lease with MGH.  Director Coxhead is not a participant on this committee.  If the Board were able to reach agreement with MGH and Sutter Health as to a Proposed Lease, the Proposed Lease would be subject initially to Board approval and, thereafter, to voter approval.

There have been no discussions involving the Subject Property, and it is not anticipated that either a potential retrofit or a replacement facility would result in:
· zoning or rezoning, annexation or deannexation, sale, purchase, or lease or inclusion in or exclusion from any city, county, district or other local governmental subdivision, or other similar decision with respect to or that would affect the Subject Property;

· the issuance, denial, revocation of a license, permit or other land use entitlement authorizing a specific use or uses of the Subject Property;

· the imposition, repeal or modification of any taxes or fees assessed or imposed on the Subject Property;

· designation of a survey area, project area, preliminary plan, redevelopment area or other similar designation in which the Subject Property would be included; or

· construction of, improvements to, streets, water, sewer, storm drainage or similar facilities resulting in new or improved services to the Subject Property.


To date, the conceptual plans presented by MGH show that the prospective redesign is confined to changes to the existing Hospital and surrounding grounds.  There is no intended plan to change the current use of the Hospital from an acute care facility.


The Hospital and surrounding grounds are in excess of 500 feet of and are not visible from the Subject Property.  At present, to the knowledge of Director Coxhead and her husband, there are no tenants who are doctors, or employees on staff at MGH.


Following discussions and negotiations and a series of public meetings to consider any new proposals relating to the construction of a new Hospital, the District’s Board of Directors, including Director Coxhead, would ultimately be called upon to consider whether the District should vote to approve or disapprove any new proposal between the District and MGH.  If a majority of the Board votes to approve any new proposal, such proposal shall then be submitted to the voters of the District.
Marin Home Care Transaction


Marin Home Care (“MHC”) is a nonprofit public benefit corporation.  Prior to the 1985 Hospital lease, the District was the operator of Marin General Hospital and the sole member of MHC.  At the time of the Hospital lease, the District transferred its membership in MHC to MGH.  MGH is currently the sole member and the distributee of MHC’s assets upon MHC’s dissolution.  As its sole member, the assets of MHC are consolidated on the balance sheet of MGH, and MGH has the right to appoint all of the members of the Board of Directors of MHC.  The current lease provides that home health care service provided by MHC is considered a “material service” provided by MGH, imposing reporting obligations to the District and consent of the District if the home health care service provided by MHC materially changes.

Unrelated to the seismic code issues, Sutter Health, the ultimate parent of MGH, through its affiliate, Sutter Visiting Nurse Association & Hospice (“VNA”), proposes to purchase substantially all of the assets of MHC at the appraised value.  Under the proposal described below, at the time of VNA’s purchase of MHC’s assets, MGH would transfer its sole membership in MHC to the District.  The District would then become the distributee of MHC’s assets if it elected to dissolve.  In exchange, the District would release its potential claim for a reversionary interest in MHC.


Background:  Prior to 1985, the District was the sole member of MHC and the specific distributee of the assets of MHC upon dissolution.  Concurrently with the District’s entering into the 30-year lease of the Hospital and surrounding grounds with MGH in 1985, the District also transferred its membership in MHC to a charitable corporation, MHS.  The District believes that it was intended that the District would remain the distributee of all of the assets of MHC in the event MHC was ever dissolved and, in any case, that upon the termination of the existing lease with MGH in 2015, MHS’s sole membership interest in MHC would revert back to the District.  In April 1992, however, MHC recorded Restated Articles of Incorporation, which stated that, upon dissolution, the assets of MHC would be transferred to MGH, not to the District.  MHC’s governing documents, then and now, are silent as to the District’s right to MHC’s assets upon dissolution.  In 1996, the then parent of MHS, California Healthcare Systems, merged with Sutter Health.

In June 2003, the District received notice from MGH that Sutter Health intended to merge MHC with VNA.  If the proposed merger took place, the name, assets, and legal existence of MHC would no longer exist.  Concerned that the permanent disappearance of MHC and its assets would moot the District’s claim that it was entitled to the reversion of the membership in MHC upon the termination of the MGH lease, and to MHC’s assets upon dissolution, the District asked MHC and VNA to delay the proposed merger until these issues could be resolved.


In exchange for the District’s approval of the proposed merger between MHC and VNA, the District sought assurances that its reversionary right to the sole membership in MHC in 2015, and its standing as distributee of MHC’s assets upon dissolution, would be respected.  To accommodate the District’s request, Sutter Health representatives proposed an alternative structure that involves the sale of MHC’s assets to VNA and the immediate transfer of MHC’s sole membership interest to the District at the closing of the sale.  In exchange for the sale of its assets to VNA, MHC would receive cash and certain operating covenants by which VNA would agree to provide home health care services in Marin County for an as yet to be determined minimum period of time.  These operative covenants would also run to the District.  Further, at closing, the District would release its potential claims to a reversionary interest in MHC upon the termination of the Hospital lease and would become MHC’s sole member and the designated distributee of MHC’s assets if and when it elected to dissolve MHC (collectively, the foregoing group of transactions is hereinafter referred to as the “MHC Transaction”).  As MHC’s sole member, the District would control the disposition of the proceeds generated by the MHC Transaction.

The appraisals of MHC, which are the basis of MHC’s sale of assets to VNA, have been completed and have established a value of $225,000.  VNA and the District representatives (consisting of members of an ad hoc committee created pursuant to Government Code section 54952(b)) have negotiated the specific terms of the MHC Transaction including economic terms and covenants.  Director Coxhead is not a participant on this committee.  The District is planning on publicly presenting the specific terms of the MHC Transaction at a board meeting in the near term.


The District’s Board of Directors, including Director Coxhead, may ultimately be called upon to consider whether the District should vote to approve or disapprove any final agreement between the District and MGH and other parties, specifically, VNA, MHS, and MHC, in respect of the MHC Transaction. 

ANALYSIS

Potential Conflict of Interest

The Act's conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700.)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
	� Informal assistance does not confer the immunity provided by a Commission opinion or formal written advice. (Regulation 18329(c)(3), copy enclosed.)





� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  All statutory references herein are to the Government Code unless otherwise indicated.  All regulatory references herein are to Title 2 of the California Code of Regulations unless otherwise indicated.





