





April 1, 2004
Craig A. Steele

Richards, Watson & Gershon

355 South Grand Avenue, 40th Floor

Los Angeles, CA 90071-3101

Re:
Your Request for Advice


Our File No.   A-04-072
Dear Mr. Steele:


This letter is in response to your request for advice on behalf of the Los Angeles County Children and Families First Proposition 10 Commission regarding the conflict of interest code provisions of the Political Reform Act (the “Act”).

QUESTIONS
1.  Will the Universal Pre-School Corporation (“UPK corporation”), a nonprofit corporation that will be established as a legal entity by the Los Angeles County Children and Families First Proposition 10 Commission (“First 5 LA”), be considered a “local government agency” subject to the Act?

 

2.  If the UPK corporation is formed independent of First 5 LA (with the board members selected by some other entity) as a nonprofit public benefit corporation to plan and implement the UPK mission with public funds, would the corporation be required to prepare, adopt and comply with a conflict of interest code?

2a.  If the answer to question 2 is “no,” would First 5 LA be required to designate board members and staff of the new corporation as designated positions in First 5 LA’s local conflict of interest code?

3.  Would the answers to the foregoing be different if the First 5 LA commission appoints some or all of the members of the new UPK Corporation’s Board of Directors?

CONCLUSIONS
1. In the Siegel opinion, the Commission set forth criteria to consider in determining whether an entity should be considered a “local government agency” subject to the Act.  Applying those criteria below, we find the formation criterion is met.  

2 and 2a.  The UPK Corporation is a “local government agency” within the meaning of the Act and is required to have a conflict of interest code under section 87300.  Where there is a continuing substantial functional relationship between two entities, such as the UPK Corporation and First 5 LA, separate codes may not be necessary. Whether a separate code is necessary is ultimately determined by the county as the code reviewing body for the UPK Corporation and First 5 LA.   However, the members of the UPK Corporation would need to file under section 87302.6 until the code (or amendment including the agency in a code) is approved.
3.  While the entity that appoints the members is a factor, it is not determinative.
FACTS


Like other Proposition 10 commissions in counties across the state, First 5 LA is charged with receiving and distributing Los Angeles County’s share of the Proposition 10 tobacco tax funds. Proposition 10 required that such funds be spent for the purposes of promoting, supporting and improving the early development of children from the prenatal stage to five years of age. Pursuant to Government Code section 87300, First 5 LA has adopted and promulgated a local conflict of interest code and submitted its local code for review and approval by the Los Angeles County Board of Supervisors. 


First 5 LA funds a variety of programs and services for children aged 0-5 in Los Angeles County.  One such program that is currently in the planning stages involves a major effort to pay for pre-school for thousands of small children in the county who cannot attend pre-school currently for a variety of economic and facilities-related reasons. Although First 5 LA is not legally obligated to perform this service or undertake this obligation, school readiness is a major goal of Proposition 10 and many of First 5 LA’s activities are aimed at increasing school readiness in young children.


Upon the recommendation of a consultant and an advisory board First 5 LA convened, First 5 LA is contemplating entering into a contract with an independent nonprofit public benefit corporation, not yet completely formed, that would plan, implement and manage this massive pre-school effort, referred to as “Universal Pre-School” or “UPK.”  Such a corporation would be a separate legal entity, receiving and expending public grant funds from First 5 LA, subject to contractual oversight by the First 5 LA Board of Commissioners and staff. Initially, First 5 LA would provide most, if not all, of the new corporation’s funding.  It is hoped that other public and/or private funding sources would follow soon thereafter. Members of the new UPK Corporation’s Board of Directors could be appointed privately or by the First 5 LA Commission, or in some combination of the two.  Staff of the new corporation would be employees of that corporation and appointed by the new board of directors.  It has not yet been decided whether the new UPK Corporation would be treated as s public entity by other statutory provisions, such as the Brown Act. 
ANALYSIS

A. Applicable Law -- Local Government Agency.

 
A “local government agency” is defined in the Act as “a county, city or district of any kind including school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission or other agency of the foregoing.” (Section 82041.)

The inquiry here is whether the UPK Corporation is a local government agency.  The Commission used a four-part factual test to distinguish governmental from non-governmental entities in In re Siegel (1977) 3 FPPC Ops. 62.  In the Siegel opinion, the Commission was faced with the issue of whether the Pico Rivera Water Development Corporation, a nonprofit corporation, should be considered a local government entity.  The Pico Rivera Water Development Corporation was a nonprofit corporation that was founded to acquire, maintain, and operate a water system.

 

In analyzing whether the Pico Rivera Water Development Corporation was a governmental entity, the Commission set forth four criteria:


(1) Whether the impetus for formation of the entity originated with a government agency;

(2) Whether the entity is substantially funded by, or its primary source of funds is, a government agency;

(3) Whether one of the principal purposes for which the entity was formed is to provide services or undertake obligations which public agencies are legally authorized to perform and which, in fact, they traditionally have performed; and

(4) Whether the entity is treated as a public entity by other statutory provisions.

Examining the entity, the Commission found that the city council was directly involved in the formation of the water development corporation, and that the city council had the right to disapprove the name of anyone submitted to serve on the board.  With respect to funding, it found that the city was required to pay rent to the corporation until the bonds were retired, even if receipts from the operation of the water system were not sufficient to meet these costs - in essence, guaranteeing the bonds of the corporation.  More evidence that the corporation was fulfilling a public function was the fact that the water system would be operated solely by city employees.  Further, the opinion considered it significant that the acquisition and operation of a water system is a service commonly provided by municipalities in their public capacities.  Finally, the corporation’s bonds enjoyed the same legal status as those issued by a public body under California’s tax and securities laws.

 

One year later, the Commission used the same criteria to determine that the Bakersfield Downtown Business Association and Chamber of Commerce were not “city agencies” which were required to adopt a conflict of interest code.  (In re Leach (1978) 
4 FPPC Ops. 48.) In Leach, the Commission found that the primary purpose of the Bakersfield Downtown Business Association and the Chamber of Commerce were nongovernmental in character.  The Commission stated that “[a]lthough it is true that both the Association and the Chamber perform certain functions for the City which presumably are beneficial to the public, we do not think that these activities raise otherwise private entities to the level of public agencies.” (In re Leach, supra.)

 

B. Application of the Siegel Criteria.

 

Following these Commission opinions, we apply the Siegel test to the detailed facts you have provided to determine whether the UPK Corporation should be considered a “local government agency” under the Act.


1. Did the impetus for formation of the entity originate with a government entity?

 

Generally, the first criterion of the Siegel test is met where an entity is created by statute or ordinance or by some official action of another governmental agency.  (Maas Advice Letter, No. A-98-261; Moser Advice Letter, No. A-97-400.)  In this case, the impetus for creating the nonprofit corporation will be the public agency, First 5 LA.  First 5 LA, as a Proposition 10 commission, is considered a local government agency. (Tyrrell Advice Letter, No. I-99-171.)


2. Is the entity substantially funded by, or is its primary source of funds, a government agency?


You state that the UPK Corporation is funded primarily by First 5 LA.  While you hope that other funding sources will be found in the future (public and private), currently no other funding sources exist.  

3. Is one of the principal purposes for which the entity is formed, to provide services or undertake obligations that public agencies are legally authorized to perform and which, in fact, they traditionally have performed?

Historically, this factor has been analyzed by both looking at who traditionally provided the services and the mission of the creating agency in comparison to that of the new agency.  For example, in the Hearey Advice Letter, No. A-01-251, we concluded that a Regional Training Institute organized as an auxiliary organization of the Contra Costa Community College District (District), was a “local public agency.” The letter stated:  

“As set forth in your letter, the purpose of the Institute is ‘to provide customized contract education and training services and programs to meet the rapidly changing needs of business and industry.’  This has been a function that has been traditionally provided to the community by the District on a contract basis. Nonetheless, it is consistent with the purpose of a community college district ‘to establish and maintain classes for adults for the purpose of providing instruction in civic, vocational, literacy, health, homemaking, technical and general education.’ ”
In this case, the purpose for creating the UPK Corporation is to run the universal preschool program and expend Proposition 10 monies on behalf of First 5 LA, duties which First 5 LA would otherwise perform.  Thus, the entity appears to provide services that First 5 LA, a public agency, is authorized to perform.  In fact, since this will be a newly created entity, created by First 5 LA, it has no other purpose other than implementing First 5 LA’s mission.  Thus, this factor would be met.
Another factor considered by the Siegel opinion to be relevant in determining whether an entity should be considered a local government agency is the degree to which governmental actors control or are involved in its operations. The degree of governmental control exercised over an entity’s operations helps answer the question of whether the entity is performing a governmental function. In the Siegel opinion, supra, the Commission stated that “[f]urther evidence that the Corporation is fulfilling a public function under this plan is that the water system is to be operated solely by city employees.”  In addition, the opinion looked at whether city council members were members of the board of the nonprofit corporation, and considered the fact that the city council had a right to disapprove the name of anyone submitted to serve on the board. 
(In re Siegel, supra.)
You stated that members of the new UPK Corporation’s Board of Directors could be appointed privately or by the First 5 LA Commission, or in some combination of the two.  Staff of the new corporation, however, would be employees of that corporation and appointed by the new board of directors and not employees of First 5 LA.  While First 5 LA’s power over the appointment of board members is a factor to be considered, it is not determinative of whether the principal purposes for which the entity is formed is to provide services or undertake obligations that public agencies are legally authorized to perform and which, in fact, they traditionally have performed.  In total, it appears this factor is met, irrespective of the composition of the board of directors.  

 4. Is the entity treated as a public entity by other statutory provisions?

 

In Siegel, the Pico Rivera Water Development Corporation’s bonds were exempted from certain securities laws under a provision applicable to securities issued or guaranteed by a public agency, which argued that the corporation should be considered a public entity under the Act.  Currently, it is contemplated that the UPK Corporation will be a nonprofit organization exempt from taxation under section 501(c)(3) of the Internal Revenue Code.  With respect to other laws, such as the state open meeting and public records laws, you have not yet determined whether these other laws will apply.  Thus, this factor cannot be fully evaluated at this time. 

� Government Code sections 81000 - 91014. Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.





