





April 15, 2004
John G. Barisone

City of Santa Cruz

333 Church Street

Santa Cruz, CA 95060

Re:
Your Request for Advice


Our File No.   A-04-073
Dear Mr. Barisone:


This letter is in response to your request on behalf of Councilmember Mark Primack for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION


May Councilmember Primack participate in decisions regarding the Home Depot development application process?
CONCLUSION


Councilmember Primack may participate in these decisions provided it is not reasonably foreseeable that the decisions will materially affect Mr. Primack’s economic interests.  (See discussion.)
FACTS


Councilmember Mark Primack, a licensed architect with an architectural practice based in the City of Santa Cruz, was elected to the Santa Cruz City Council in November 2000.  Mr. Primack owns a building on Swift Street in the City of Santa Cruz out of which he operates his architectural practice.

Approximately 650 feet from Mr. Primack’s Swift Street building is a large industrial parcel for which Home Depot has submitted a development application to the city. That parcel, hereinafter referred to as the “Home Depot parcel,” is located on Mission Street.  If the Home Depot development application is approved by the city, Home Depot will develop and operate a large hardware/home supply store on the premises.


Immediately adjacent to the Home Depot parcel on Delaware Street, and further away from Mr. Primack’s property than the Home Depot parcel, is another large industrially-zoned parcel of property, hereinafter referred to as the “Lowe’s parcel.” The Lowe’s parcel is owned by the Ow family as part of the Ow Family Trust.  The Ow Family trust is a client of Mr. Primack, which has been a source of income exceeding $500.00 to Mr. Primack within the last twelve months.  The Ow Family Trust (“Trust”), in the near future, is expected to submit a development application to the city which, if approved, would authorize the development and operation of a large Lowe’s hardware/home supply store on the Lowe’s parcel. Accordingly, if both the Home Depot application and the Lowe’s application are approved by the city, these two companies will each operate separate hardware/home supply businesses on contiguous parcels. 

Both Lowe’s and Home Depot acknowledge that in other locations throughout the country, they operate hardware/home supply businesses near one another and, in a number of cases, within the same shopping center. Accordingly, the fact that Lowe’s and Home Depot may each conduct business in such close proximity to one another in the City of Santa Cruz is not unprecedented.  In addition, the owner of the Lowe’s parcel has confirmed that the landlord/tenant agreement he has negotiated with Lowe’s is not based upon gross receipts but, rather, a flat annual rental rate. Accordingly, it is not expected that the adjacent Home Depot business operation will impact the revenue received by Mr. Primack’s client in his capacity as the Lowe’s landlord. (Although some might perceive Home Depot and Lowe’s as business competitors, others have posited that the two businesses cater to different customer groups and that this factor explains why, as noted above, the two companies have successfully operated in close proximity to one another elsewhere in the United States.)


While Councilmember Primack clearly understands and acknowledges that the Political Reform Act conflict-of-interest considerations preclude his participation in the Lowe’s development application process, he has asked you to obtain advice as to whether he has similarly disqualified from participating in the Home Depot development application process. 

ANALYSIS

Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest (regulation 18700, subdivision (b)(1) – (8)), which is discussed below.   

1. & 2.   Is Councilmember Primack a public official making, participating in making, or influencing a governmental decision?


The conflict-of-interest prohibition applies only to public officials.  As a member of the Santa Cruz City Council, Mr. Primack is a public official.  (§ 82048; reg. 18701, subd. (a).)  As a council member, unless disqualified under the conflict-of-interest provisions of the Act, Mr. Primack will make, participate in making, and influence governmental decisions.
   


In this latter regard, when a public official votes on a matter, he or she is “making a governmental decision.”  (Reg. 18702.1, subd. (a)(1).)  Similarly, when a public official prepares or presents any report, analysis, or opinion, either orally or in writing, which requires the exercise of the official and the purpose of which is to influence a governmental decision, the official is participating in making a governmental decision. (Reg. 18702.2, subd. (b)(2).)  Thus, should Mr. Primack vote with the council in the capacity delineated above, he will be making a governmental decision.  Should he participate in the deliberations on this body in connection with a vote, he will be participating in making a governmental decision.

3.     What are Councilmember Primack’s economic interests?

Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (section 87103, subdivision (a); regulation 18703.1, subdivision (a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103, subdivision (d); regulation 18703.1, subdivision (b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (section 87103; regulation 18703.5).

Applying these factors to the facts you present, three distinct economic interests arise.  Fist, Mr. Primack has an economic interest in real property consisting of the building he owns at 521 Swift Street.  (§ 87103(b); reg. 18703.2.)  Second, Mr. Primack has an economic interest in his architecture practice operated out of the building described above.  (§ 87103, subds. (a) & (d); reg. 18703.1, subd. (b).)  Finally, Mr. Primack has an economic interest in the Trust, which owns the Lowe’s parcel and is a source of income to Mr. Primack of more than $500 in the last 12 months.  (§ 87103, subd. (c); reg. 18703.3.)
4. Are Mr. Primack’s economic interests directly or indirectly involved in the governmental decisions?


A.  Real Property Interest:
Under regulation 18704.2(a)(1), real property in which a public official has an economic interest is directly involved in a governmental decision if:

“The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision. For purposes of subdivision (a)(5), real property is located ‘within 500 feet of the boundaries (or proposed boundaries) of the real property which is the subject of the governmental decision’ if any part of the real property is within 500 feet of the boundaries (or proposed boundaries) of the redevelopment project area.”


The building owned by Mr. Primack is located approximately 650 feet from the Home Depot parcel.  The building is, therefore, indirectly involved in the Home Depot parcel development decisions.

B.  The Architecture Practice and Trust:


As shown above, Mr. Primack has economic interests in his architecture business and in the Trust.  A person, including business entities and sources of income, is directly involved in a decision if the person or business:

“(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;
“(2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  (Reg. 18704.1, subd. (a).)

According to your facts, Mr. Primack’s architecture business is not filing an application nor is the subject of the proceeding involving the Home Depot parcel, and is therefore indirectly involved in the Home Depot parcel process.  While the Trust is the named party in the proceeding regarding the Lowe’s parcel, you have acknowledged a conflict may exist with regard to decisions regarding the Lowe’s parcel and are inquiring only with respect to the Home Depot parcel.  Because the Trust is neither the applicant nor the subject of the Home Depot application process, the Trust is indirectly involved in the Home Depot development decisions.

We note, however, that whether the Lowe’s parcel is the subject of the application process is a question of fact.  According to the facts you have provided, the application process for the Home Depot and Lowe’s parcels are separate and distinct issues.  Should, however, the circumstances indicate that the decision with regard to the Home Depot parcel will have a determinative impact on the Lowe’s parcel application process, then we would consider the Lowe’s parcel a “subject” of the proceeding and directly involved.  In such circumstances, real property that is directly involved in a governmental decision is presumed to give rise to a conflict of interest.  (Reg. 18705.2, subd. (a)(1).)  

5.  What is the applicable materiality standard?
 

Once a public official identifies his or her relevant economic interests, the official must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests.  This determination takes two steps. First, the official must find the applicable materiality standard in the Commission’s regulations.  (Reg. 18700, subd. (b)(5); reg. 18705, et seq.)  After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the standard will be met.  (Reg. 18700, subd. (b)(6).)
A.  The Architecture Practice:

Regulation 18705.1(c) provides the materiality standards applicable to business entities indirectly involved in a decision.  (Copy enclosed.)  Subdivision (c)(1) of regulation 18705.1 applies only where a business entity is listed on the Fortune 500.  Subdivisions (c)(2) – (3) of regulation 18705.1 apply where a business entity is listed on a certain exchange (e.g., the New York Stock Exchange, the NASDAQ, or the American Stock Exchange); in addition, subdivisions (c)(2) – (c)(3) apply where a business entity is not listed on one of the specified exchanges but alternate earnings/income criteria for the entity are met.  Finally, subdivision (c)(4) applies to business entities, such as small businesses, not covered by subdivisions (c)(1)-(3).


Pursuant to this materiality standard, the financial effect of a government decision on a small business, for instance, is material if it is reasonably foreseeable that :

  “(A) The governmental decision will result in an increase or decrease in the business entity’s gross revenues for a fiscal year in the amount of $20,000 or more; or,
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	�  If a public official’s office is listed in section 87200 (“87200 filers” include members of city councils) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5, subdivision (b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply.  (§ 87105).  Since Mr. Primack is a member of the Santa Cruz City Council, these requirements apply to him. 





�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (§ 87103.)   “Immediate family” is defined at section 82029 as an official’s spouse and dependent children.





