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June 14, 2004
Ronald R. Ball, City Attorney

City of Carlsbad

1200 Carlsbad Village Drive

Carlsbad, CA 92008-1989

Re:
Your Request for Informal Assistance

Our File No.   I-04-074
Dear Mr. Ball:


This letter is a follow-up response to your request on behalf of City of Carlsbad Planning Director Michael Holzmiller for informal assistance regarding the conflict of interest provisions of the Political Reform Act (the “Act”).

QUESTION


Is it reasonably foreseeable that governmental decisions on a condominium conversion project will have a material financial effect on Hofman Planning Associates, when the amount payable under its standard fee agreement is not contingent on the outcome of those governmental decisions?
CONCLUSION


The terms of the standard fee agreement, by themselves, are not a sufficient basis for conclusions regarding the reasonably foreseeable financial effects of governmental decisions concerning this project.  
FACTS


This request for advice is a follow-up to the Ball Advice Letter, No. I-03-286, concerning the responsibilities of City of Carlsbad Planning Director Michael Holzmiller. The prior advice letter gave Mr. Holzmiller a framework for applying the conflict of interest rules in light of his spouse’s employment by a consultant which represents developers on development applications before the city.  We were able to determine   that Hofman Planning Associates (“Hofman”) is a source of income to Mr. Holzmiller, and therefore we advised that Mr. Holzmiller apply the materiality standards set forth in regulation 18705.1 to determine whether a particular governmental decision would foreseeably have a material financial effect on Hofman.  Because we did not have any information on the economic size of Hofman, we were unable to identify the precise materiality standard applicable to Hofman.  We were likewise unable to determine whether it was reasonably foreseeable that any particular governmental decision would have financial effects on Hofman (material or otherwise) because we had no information regarding any specific governmental decision.

Mr. Holzmiller now seeks advice on whether it is reasonably foreseeable that a governmental decision would have a material financial effect on Hofman, in light of a standard fee agreement between Hofman and a certain developer who is processing an application with the City of Carlsbad. Under this fee agreement, Hofman will provide planning services in connection with the project, charged at hourly rates to an unspecified total.  A “Scope of Work” attachment referenced in the fee agreement was not provided.  The fee agreement does not allow for additional compensation to Hofman as a result of any governmental decision which may be made on the project.  The agreement states that it contains the entire understanding between the parties.  Mr. Holzmiller indicated to you that this agreement is representative of all such agreements with developers who have applications before the city.  We have no information regarding this project apart from the provisions of the fee agreement.
Although the fee agreement specifies the client’s payment obligations for “planning services,” the agreement does not describe what is meant by that term, nor does it describe the nature or circumstances of any anticipated governmental decision relative to the project.  However, you call our attention to a standard disclaimer of warranty providing as follows:

“Additionally, client acknowledges that HOFMAN PLANNING ASSOCIATES has made no warranty or guarantee regarding the successful outcome of the matters for which HOFMAN PLANNING ASSOCIATES is retained, and all expressions relative thereto are matters of its opinion only.”  


For purposes of this letter, we assume that some governmental decisions will      be made at some point regarding the project in question, and we understand that the warranty disclaimer can be read to mean that Hofman’s fee is not expressly contingent on the outcome of any governmental decision.  We do not have the information necessary to determine the size of a financial effect on Hofman which would be regarded as “material,” but the thrust of your question does not require that we resolve that particular point.
ANALYSIS

You ask that we determine the foreseeability of a financial effect on Hofman, attributable to governmental decisions on the project in question.  As we noted in our prior letter, an effect is considered “reasonably foreseeable” if it is “substantially likely” to occur.  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the financial consequences of a governmental decision are “substantially likely” at the time the decision is made depends on the specific facts surrounding the decision. A financial effect need not be a certainty to be considered reasonably foreseeable. On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Id.)

Simply because the fee agreement does not make Hofman’s payment contingent on the outcome of governmental decisions, we cannot rule out the possibility that govern-mental decisions might have foreseeable financial effects on Hofman.  For example, the outcome of governmental decisions might increase or decrease the amounts paid under the fee agreement, or such decisions might foreseeably affect further contracts – and income to Hofman – from this client or from others.  The terms of Hofman’s standard fee agreement provide no information on facts or circumstances external to the agreement.  
If the Commission does not know all material facts surrounding a specific governmental decision, it cannot reach a conclusion on the reasonably foreseeable financial effects of that decision.  The Commission does not act as a finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops 71.)  We suggest that, armed with an understanding of the facts and circumstances surrounding particular governmental decisions, Mr. Holzmiller can ordinarily determine for himself whether a material financial effect on Hofman is “reasonably foreseeable.”  If he encounters an especially complex set of circumstances which make the foreseeability determination difficult, we would be happy to help him order and evaluate the facts.  But we must know the material facts bearing on the question before we can offer such assistance.     
If you have any questions, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Lawrence T. Woodlock



Senior Counsel, Legal Division
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