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April 23, 2004

Rachel H. Richman
Burke, Williams and Sorensen, LLP
611 West Sixth Street, Suite 2500
Los Angeles, California  90017-3102
 Re:  Your Request for Informal Assistance
         Our File No. I-04-078
Dear Ms. Richman:

This letter is in response to your request for advice on behalf of the Alhambra City Council regarding the provisions of the Political Reform Act (the “Act”).
  Since your question is general in nature, we are treating your request as one for informal assistance pursuant to regulation 18329.

QUESTIONS
1. May a council member(s) participate in the decision, selection process, and/or the decision to appoint a new council member even if one or more of the applicants is a source of income to the council member(s)?
2.  Would the “public generally” exception apply?
3.  If a quorum cannot be achieved due to conflicts of interest among the members, does the “legally required participation” exception apply?
CONCLUSIONS
1.  If an applicant is a disqualifying source of income, council members will have a disqualifying conflict of interest which prevents them from participating in the decisions to appoint that applicant to a vacant city council position.   
2.  The “Public Generally” Exception: In order for this exception to apply, the financial effect of the appointment decision on the source of income would have to be substantially the same as the financial effect on a significant segment of the public.  This is not the case under your facts, thus the exception does not apply.



3.  “Legally Required Participation”:   If a quorum of the city council is not available due to conflicts of interest and there is no alternative source of decision-making authority, the “legally required participation” exception applies.  However, the exception would allow only the participation by the smallest number of officials with a conflict of interest in order for the decision to be made.
FACTS

An Alhambra city council position became vacant in February 2004.  Pursuant to the city’s charter the city council is required to appoint a new council member to hold the position until the next scheduled election.  A special election is not an option under the charter.


The application deadline for the vacant position is April 16th. Once the deadline has passed, two council members will review and make a recommendation to the city council at its April 26th council meeting.  At that meeting, the council will vote to approve or disapprove the appointee(s).  At this time, no applications have been turned in, but it is possible that one or more individuals who may be a source(s) of income to one or more council members may submit an application for the vacant position.
ANALYSIS
The Act prohibits any public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  (Section 87100.)

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; regulation 18700(a).)  The Commission has adopted an eight-step analysis for determining whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b).)  The following advice applies that eight-step analysis to your question.
1.  Are the Members Public Officials and will they be Making, Participating in Making, or Using their Official Position to Influence the Decision.
 As members of the city council, the council members are public officials for purposes of the Act.  (Section 82048.)  Moreover, a city council member engages in “making governmental decisions” by voting on an appointment.  (Regulation 18702.1(a)(2).) Participating in interviews and deliberating on appointment matters constitute “participating in making” a governmental decision under regulation 18702.2.  In addition, attempting to privately or publicly sway the council’s appointment decision constitutes “influencing a governmental decision” under regulation 18702.3.

3.  Identifying Economic Interest(s). 
The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests.  (Section 87103; regulations 18703-18703.5.)  The economic interest pertinent to your question is set forth in section 87103(c).

“(c) Any source of income, except gifts or loans by a commercial lending institution made in the regular course of business on terms available to the public without regard to official status, aggregating five hundred dollars ($500) or more in value provided or promised to, received by, the public official within 12 months prior to the time when the decision is made.” 
4.  Determining Whether Economic Interests are Directly or Indirectly Involved.
Regulation 18704.1 sets forth the directly/indirectly involved test for sources of income.  Subdivision (a) of this regulation states that a source of income will be directly involved in a governmental decision if it:

  “(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;
  “(2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s

 

agency....”

You state that an individual who is a source of income to a sitting council member or members may apply to fill the vacant city council seat.  Under such circumstances, the individual applicant would be directly involved in the decision.
5. and 6.  Determining the Applicable Materiality Standard and Determining Whether the Appointment Decisions will have a Reasonably Foreseeable Material Financial Effect on the Source of Income.
A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  Regulation 18705.3 sets forth the materiality test pertaining to persons who are sources of income to the official. With respect to directly involved sources of income, the regulation states, “[a]ny reasonably foreseeable financial effect on a person who is a source of income to a public official, and who is directly involved in a decision before the official’s agency, is deemed material.”  (Regulation 18705.3(a).)  
Thus, the question is whether it is reasonably foreseeable that the appointment decisions (i.e., interviews, deliberations and votes) will have at least some financial effect on the applicants who may be sources of income.  (Regulations 18700(b)(6), 18706.)  Obviously, a decision to appoint an individual to a salaried position will have a financial effect on the individual.
  Therefore, if an applicant is a source of income to a council member, the council member will have a conflict of interest.

7.  The “Public Generally” Exception.
The possible conflict of interest which is the focus of your question derives from the financial effect of the appointment decisions on applicants who may be sources of income to a council member.  For the “public generally” exception to apply, a significant segment of the public would have to be affected by the appointment decision in substantially the same manner as the source of income.  (Regulation 18707(b).)  Since a significant segment of the public would not receive the same financial benefits that the source of income will receive if appointed to the city council, the “public generally” exception does not apply.    


8.  “Legally Required Participation.”
Section 87101 permits an official who is otherwise disqualified from making a governmental decision to participate in the decision when the official’s participation is legally required.  The rule does not apply when there is an alternative source of decisionmaking consistent with the statute authorizing the decision.  (Regulation 18708, copy enclosed.)  Thus, it only applies when it is legally impossible for the decision to be made without the participation of the disqualified official.  Consequently, it does not apply when the disqualified official’s vote is merely needed to break a tie or when a quorum can be convened of other members of the city council who are not disqualified, whether or not such other members are actually present at the time of the disqualification.

The “legally required participation” rule is construed narrowly.  (Regulation 18708(c).)  Consequently, the rule only allows the participation of the fewest number of disqualified persons necessary to constitute a quorum.  (In re Hudson (1978) 4 FPPC Ops. 13.)  The best random method of selecting which disqualified member should participate is by lot.  Other means of random selection that are impartial and equitable may also be used.  Whatever method is used, all disqualified officials must participate in the random selection and all must be equally likely to be chosen.  (Heisinger Advice Letter, No. A-95-333.)

Once it is determined which disqualified official will participate in a decision, that official is selected for the duration of the proceedings in all related matters unless an official previously disqualified no longer has a financial interest in the decision.  A disqualified official who participates under the authority of section 87101 may participate fully in the matter, including taking part in deliberations and voting in open sessions of the body and in such closed sessions as are required by law.  However, the reinstated official may not attempt to influence the outcome of the matter “behind the scenes” by engaging in private discussions with other members or staff.  (Regulation 18708(b)(4); Grunwald Advice Letter, No. A‑95‑184.) 

Since you have not provided facts at the time you submitted your request relating to the application of this exception, we cannot advise you regarding the application. For example, if only one public official is disqualified, the exception could not apply.  If, however, a quorum of the remaining council members cannot be achieved without using persons previously disqualified, and if no other method of decisionmaking exists, a selection of one or more (as needed to constitute a quorum) disqualified council members may be accomplished pursuant to the random selection method described above.  When a disqualified public official is legally required to participate, the official must disclose on the record the existence of the financial interest, describe with particularity the nature of the interest and state the reason why there is no alternative source of decisionmaking.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Luisa Menchaca

General Counsel

By:  John W. Wallace

        Assistant General Counsel
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�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�   Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Section 83114; Regs. 18329(c)(3), copy enclosed.)





	� If a public official’s office is listed in section 87200 (“87200 filers” include members of city councils) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item. For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply. (Section 87105). 


	�   Note that the direct test does not limit “financial effects” to “income.” 








