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June 21, 2004
Clark H. Alsop

Best Best & Krieger, LLP

Post Office Box 1028

Riverside, CA 92502-1028

Re:
Your Request for Advice


Our File No.   A-04-079
Dear Mr. Alsop:


This letter is in response to your request on behalf of the San Bernardino County Local Agency Formation Commission (LAFCO) for advice regarding the provisions of the Political Reform Act (the “Act”).

QUESTION

Is a LAFCO proceeding concerning the dissolution of a Community Services Area (CSA 60) which encompasses approximately 1,730 square miles of territory, including unincorporated territory and all of the Town of Apple Valley, the town’s sphere of influence, the City of Victorville, the City of Hesperia, and the City of Adelanto and their respective spheres of influence, subject to section 84308?
CONCLUSION
The proceeding involving the dissolution of CSA 60 is not a proceeding involving an entitlement for use.  Thus, section 84308 does not apply.

FACTS


According to the website of the San Bernardino LAFCO, the LAFCO “is composed of seven voting members, with four alternate members who vote only in the absence or abstention of a voting member. The seven members and their alternates represent all levels of local government. Two members are elected county supervisors and are selected by the Board of Supervisors. Two members are elected city council members and are selected by the mayors of the twenty-four cities within San Bernardino County. Two members are elected members of a special district board of directors and are selected by the presidents of the fifty-four independent special districts in San Bernardino County. These six elected officials select a ‘public’ member who is not affiliated with county, city, or district governments. Alternate members for the county, city, district, and public categories are selected in the same manner. Each commissioner and alternate serves a four-year term.”

The Town of Apple Valley has filed an application with LAFCO to dissolve CSA 60 and to transfer the assets and liabilities of CSA 60 to the town.  CSA 60 was formed to develop and operate the Apply Valley Airport. CSA 60 is governed by the San Bernardino County Board of Supervisors. CSA 60 contains approximately 1,730 square miles of territory, including all of the territory within the Town of Apple Valley, the town’s sphere of influence, the City of Victorville, the City of Hesperia, and the City of Adelanto and their respective spheres of influence. It also encompasses unincorporated territory which extends to the Los Angeles County line. CSA 60 is funded by a share of the property tax collected within its boundaries.
ANALYSIS

Section 84308
In 1983, section 84308 was added to the Act in order to ensure that appointed members of boards or commissions would not be biased by large campaign contributors or potential contributors who might appear before them in a proceeding involving a license, permit or entitlement for use.  Section 84308 applies to all appointed officers of any state agency or local government agency, with the exception of the courts or any agency in the judicial branch of government, the Legislature, the Board of Equalization, and constitutional officers. (Section 84308(a)(3).)  Section 84308 applies to LAFCOs.
Section 84308 imposes two requirements on officers subject to the section. First, “[n]o officer of an agency shall accept, solicit, or direct a contribution of more than two hundred fifty dollars ($250), from any party, or his or her agent, or from any participant, or his or her agent, while a proceeding involving a license, permit, or other entitlement for use is pending before the agency and for three months following the date a final decision is rendered in the proceeding….” (Section 84308(b).)
Further, where an officer has in fact accepted a contribution of more than $250 during the last 12 months from a party or participant in a proceeding involving a license, permit or other entitlement for use pending before an agency, the officer must disclose that fact on the record of the proceeding and must disqualify himself or herself from participating. (Section 84308(c).)
Licenses, Permits and Entitlements for Use
As noted above, LAFCO members are subject to the restrictions of section 84308. (City of Agoura Hills v. Local Agency Formation Com. (1988) 198 Cal. App. 3d 480.) However, section 84308 only applies to LAFCO decisions concerning licenses, permits, or other entitlements for use. “License, permit, or other entitlement for use” is defined to include “all business, professional, trade and land use licenses and permits and all other entitlements for use, including all entitlements for land use, all contracts (other than competitively bid, labor, or personal employment contracts), and all franchises.” (Section 84308(a)(5).)
The controlling authority on the meaning of “entitlements for use” in the context of LAFCO decisions is City of Agoura Hills v. Local Agency Formation Com., supra.  In that case, the court of appeal found that section 84308 of the Act did not apply to LAFCO commissioners when considering a sphere of influence proposal submitted by the City of Agoura Hills. The court quoted approvingly the following from a Commission advice letter to Donald J. Fallon, Deputy County Counsel of Santa Clara County. (Fallon Advice Letter, No. A-85-050, copy enclosed.) The court stated:
“While noting that ‘[t]he term ‘entitlement for use’ does not have a set legal meaning,’ the FPPC expressed the view in the Fallon letter that ‘[s]ection 84308 does not cover proceedings where general policy decisions or rules are made or where the interests affected are many and diverse.’ The staff concluded, “‘Sphere of influence’ plans are general planning documents adopted by LAFCOs which are intended to guide them in their determination of specific proposals. It is our view that these types of general plans do not create any ‘entitlement for use’ within the meaning of section 84308. Thus ‘sphere of influence’ proceedings are not covered by this law.
¶…¶
“Based on our review, we not only find that the FPPC’s opinion is entitled to great weight, but we also find it to be correct as a matter of law.”

In the Fallon letter the Commission was also asked to consider whether decisions concerning incorporations were decisions involving licenses, permits or entitlements for use such that they were covered by section 84308 of the Act. The Commission concluded that because incorporation proceedings, like proceedings concerning spheres of influence, involved varied and diverse political and financial interests and the issues directly affected all the people, business and property within the proposed city boundaries, such proceedings were not entitlements for use for the purposes of section 84308 of the Act.
In the Zellmer Advice Letter (No. A-85-249) the Commission again addressed the issue of LAFCO incorporation proceedings. In that letter the Commission found that it was not appropriate to include incorporation proceedings into the coverage of section 84308. However, the letter stated that the advice was general in nature and that there might be LAFCO proceedings which combined both aspects of annexation and aspects of incorporation proceedings, which might constitute entitlements for use for purposes of section 84308.  

We have not previously addressed the application of section 84308 to a decision to dissolve a CSA.  However, in reviewing your facts, it appears that the consequences of the dissolution of the CSA involve varied and diverse interests, motivated by equally varied and diverse goals. You stated CSA 60 contains approximately 1,730 square miles of territory, including all of the territory within the Town of Apple Valley, the town’s sphere of influence, the City of Victorville, the City of Hesperia, and the City of Adelanto and their respective spheres of influence. It also encompasses unincorporated territory which extends to the Los Angeles County line. Thus, the dissolution decision will impact residential landowners, business owners and undeveloped property owners in the boundary area. And, although the interests in the region will be impacted in different manners, LAFCO must still consider and satisfy all the interests. This is distinguishable from more narrow decisions, such as annexation decisions, which concern a single or only a few landowners.
Consequently, we conclude that the proceeding involving the dissolution of CSA 60 is not a proceeding involving an entitlement for use.  Of course, this does not mean that all such decisions are exempt from section 84308.  Rather, we must look to each of these types of proceedings on a case-by-case basis.  

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
John W. Wallace

Assistant General Counsel

Legal Division
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HBA:jg

I:\AdviceLtrs\A-04-079
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





