





April 23. 2004
Thomas R. Curry

McDonough Holland & Allen, PC

555 Capitol Mall, 9th Floor

Sacramento, CA 95814-4692

Re:
Your Request for Advice


Our File No.  A-04-082
Dear Mr. Curry:


This letter is in response to your request on behalf of Councilmember Kenneth Brown for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 The Commission will not advise with respect to past conduct. (Regulation 18329(b)(8)(A).) Therefore, nothing in this letter should be construed to evaluate any conduct which may have already taken place, and any conclusions contained herein apply only to prospective actions.
 
QUESTION


May the council member participate in a decision to approve a living wage ordinance if the nonprofit employer (Sonoma Community Center) of the council member’s does business in the jurisdiction and may be subject to the ordinance? 
CONCLUSION


The council member may participate in the decision so long as the decision will not materially affect the Sonoma Community Center.
FACTS


The Sonoma City Council is currently considering the adoption of a living wage ordinance. The potential conflict arises by reason of Councilmember Brown’s employment with the Sonoma Community Center (the “Center”), a nonprofit entity which is a source of income to Councilmember Brown and how the ordinance may affect the Center. 

The Living Wage Ordinance as currently proposed would amend Sonoma’s Municipal Code by adding a new chapter. The purpose of the ordinance is to protect the public health, safety and welfare by requiring that public funds be expended in such a manner as to facilitate individual self-reliance by employees of city contractors, lessees, recipients of city financial aid and their respective subcontractors.  This purpose is accomplished by requiring such contractors, lessees, and recipients, to pay their workers a “living wage” of $13.20/hour. There are also minimum vacation, sick leave and personal necessity day requirements imposed on these contractors, lessees and recipients.


The ordinance defines “service contractor” to mean, any person or entity that enters into a service contract in an amount equal to or greater than ten thousand dollars. It also defines “city financial recipients” as “[a]ll persons or entities that receive from the city direct assistance in the form of grants, loans, or loan guarantees, in kind services, waivers of city fees, real property or other valuable consideration in the amount of more than $100,000 in any twelve month period.”  “Nonprofit” means an organization described under section 501 of the Internal Revenue Code of 1954.

Nonprofit service contractors receiving contracts from the city of $75,000 or more in a twelve-month period are subject to the ordinance. In addition, city financial aid recipients receiving more than $100,000 in loans or other cash and/or non-cash assistance in any twelve-month period must abide by the living wage requirements. Absent a separate agreement with the city, nonprofits which are subject to the ordinance’s requirements are exempted from the wage provisions for the first three years following its enactment.
Councilmember Brown’s Financial Interest


The financial interest involved here is a “source of income.” Councilmember Brown is employed as the managing director of the Sonoma Community Center. The income he receives from the Center is between $10,000 and $100,000 per year. Depending on the language in the ordinance as ultimately adopted regarding exemptions, the Center could or could not be subject to the provisions of the ordinance. 
ANALYSIS


The primary purpose for the conflict-of-interest provisions of the Act is to ensure that “[p]ublic officials, whether elected or appointed, [should] perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (Section 81001(b).) In furtherance of this goal, section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Determining whether a conflict of interest exists under section 87100 requires analysis of the following steps as outlined below. 
 

Steps One and Two: Is Councilmember Brown  a “public official” and will he be making, participating in making, or influencing a governmental decision?


As a Sonoma City Councilmember, Mr. Brown is a “member, officer, employee or consultant of a state or local government agency” and, therefore, is a public official subject to the conflict-of-interest provisions of the Act. (Section 82048; regulation 18701(a).)


A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency. (See regulation 18702.1.) A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision. (Section 87100; regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency. (Section 87100; regulation 18702.3.)  Your question asks whether the council member may make or participate in making the ordinance decision.
Step Three: What are the council member’s economic interests - the possible sources of a conflict of interest?


Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

 

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);

 

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);

 

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (section 87103; regulation 18703.5).


The council member has an economic interest in the Center if he has received $500 or more from the Center within 12 months prior to the time the decision is made.  You have not provided information regarding any other economic interests. For purposes of this letter, we assume that the council member has no other economic interests relevant to the decision identified.

 

Step Four: Is the council member’s economic interest directly or indirectly involved in the governmental decision?


A person, including sources of income, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:

“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of the proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.” (Regulation 18704.1(a).)

Under your facts the council member’s employer did not initiate the proceeding in which the decision will be made, nor is the employer a named party or subject of the proceeding.  Thus, the Center is indirectly involved for purposes of the Act.

 

Steps Five and Six: What is the applicable materiality standard and is it reasonably foreseeable that the financial effect of the governmental decision upon the economic interest will meet the applicable materiality standard?

The materiality standard applicable to a nonprofit entity depends on the size of the entity.  You state that applicable threshold was in regulation 18705.3(b)(2)(E)
 which provides the effect of the decision will be material if any of the following apply: 
“(i) The decision will result in an increase or decrease of the entity’s gross annual receipts for a fiscal year in the amount of $50,000 or more. 

“(ii) The decision will cause the entity to incur or avoid additional expenses or to reduce or eliminate existing expenses for a fiscal year in the amount of $12,500 or more. 
“(iii) The decision will result in an increase or decrease in the value of the entity’s assets or liabilities in the amount of $50,000 or more.”
You have stated in your request that the foreseeable financial effect of the ordinance on the Center is below the applicable materiality thresholds in regulation 18705.3((b)(2)(E).
   Note that the Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Thus, so long as the decision will not increase or decrease the Center’s receipts, expenses, or the value of assets and/or liabilities to the extent set forth in the applicable provision in the regulation, the council member will not have a conflict of interest.  
Steps Seven and Eight:  Exceptions

An official who might otherwise have a conflict of interest in a particular decision may participate in that decision if the circumstances are such that an exception applies.

Step Seven includes the application of the “public generally” exception, which applies where the reasonably foreseeable and material financial effect of a governmental decision on the official’s economic interest is not distinguishable from the effect on the public generally. (Regulation 18707.) Step Eight includes the application of the “legally required participation” exception that applies when the official is legally required to participate in the decision pursuant to section 87101. (Regulation 18708(a).) Your facts do not suggest that either of these exceptions is at issue.


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	� You also stated that regulation 18705.3(b)(2)(D) may actually be applicable, however, since that section provides higher materiality thresholds, we limit our analysis to subdivision (E).


	� An effect on an economic interest is considered “reasonably foreseeable” if there is a substantial likelihood that it will occur. (Regulation 18706(a).)





