





May 19, 2004
Gerald E. Raycraft

3250 Mustang Circle

Fairfield, CA 94533

Re:
Your Request for Informal Assistance

Our File No.  I-04-087
Dear Mr. Raycraft:


This letter is in response to your request for informal assistance
 regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Nothing in this letter should be construed to evaluate any conduct which has already taken place.  In addition, this letter is based on the facts presented.  The Fair Political Practices Commission (the “Commission”) does not act as the finder of fact when it renders advice. (In re Oglesby (1975) 1 FPPC Ops. 71.)
QUESTION


As the community development director for the City of Suisun, (the “City”) do you have a potential conflict of interest under the Act in participating in any decisions involving the revitalization strategy for the City’s downtown area, including potential redevelopment of properties, where the property to be redeveloped is located within 500 feet of property you own? 
CONCLUSION


You would have a conflict of interest under the Act only if the specific governmental decision would have a reasonably foreseeable material financial effect on one or more of your economic interests according to the standards discussed herein.  We have not been given enough information regarding the specific governmental decisions to 

determine what the reasonably foreseeable financial effects, if any, may be.

FACTS


You are proposing to accept a position, under contract as an hourly employee, as the community development director with the City of Suisun.


You and your wife own a 100-year old Victorian, located on California Street (the “California Street property”) which you acquired in 1979.  Until June 2001, it was your personal primary residence.  The property is approximately 400 feet west of Main Street and is a combination residential (currently four rental units) and business (one-half of the first floor is the location of your wife’s tax and bookkeeping business, Chris Raycraft, EA and Associates).  You no longer reside at this property.


As community development director, your primary responsibility would be to work with city staff and consultants in overseeing and promoting a second phase of a revitalization strategy for the downtown.  This phase includes a focus on physical improvements and new development (mixed-use) along Main Street.  It is possible that one or more of the properties to be redeveloped would be within 500 feet of your property. 

You anticipate your responsibilities as community development director to include the following:

· Working with consultants and city staff in refining the preliminary plans for the downtown;

· Overseeing the entitlement process (city staff, consultants, planning commission and city council/redevelopment agency) related to project applications;

· Providing a city information resource for the public and development community;

· Managing the city’s planning function including implementation of the general plan, enforcement of applicable ordinances, maintenance/update of planning documents, presentations to city bodies and public groups/organizations; and 

· Other duties normally the responsibility of a city planning director/community development director. 


In a follow-up telephone conversation, you stated that the position is “designated” in the agency’s conflict of interest code and you would be required to file a Form 700 “Statement of Economic Interests.”
ANALYSIS

Potential Conflict of Interest

The Act's conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
Steps 1 & 2:  Are You a Public Official Making, Participating in making, or Influencing a Governmental Decision?


The conflict-of-interest provisions of the Act apply only to “public officials,” including “designated employees” as enumerated in the agency’s conflict of interest code.  (Section 87100.)  A “public official” is defined by the Act to include “every member, officer, employee or consultant of a state or local government agency.” (Section 82048.)  Therefore, you are a “public official” who would be “making,” “participating in the making” or using or attempting to use your official position to “influence” a governmental decision within the meaning of the Act.

Step 3:  Do You Have a Potentially Disqualifying Economic Interest?


A public official has a financial interest in a decision within the meaning of section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (§ 87103(a); reg. 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (§ 87103(d); reg. 18703.1(b));
· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (§ 87103(b); reg. 18703.2);
· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (§ 87103(c); reg. 18703.3);
· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (§ 87103(e); reg. 18703.4);
· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule 
      (§ 87103; reg. 18703.5). 

Based on your facts, the following are economic interests that you must consider when making decisions as the community development director:


Real Property: A public official has an economic interest in any real property in which the public official has a direct or indirect interest worth two thousand dollars ($2,000) or more (section 87103(b); regulation 18703.2).  For purposes of section 87103, “indirect investment or interest” means “any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, or dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.”
Because you and your wife each have an ownership interest presumed to be valued in excess of $2,000 in the California Street property, you have an economic interest in the real property.


Business Entity:  A public official has an economic interest in a business entity if the public official has a direct or indirect investment of two thousand dollars ($2,000) or more in the business entity.  (Regulation 18703.1(a).)  Because your wife operates a tax and bookkeeping business you also have an economic interest in the business entity.


Source of Income:  Regulation 18703.3 states that “…a public official has an economic interest in any person from whom he or she has received income, including commission income and incentive compensation … aggregating five hundred dollars ($500) within 12 months prior to the time when the relevant governmental decision is made.”


Income from an individual also includes a pro-rata share of income of any business entity in which the official owns a 10-percent interest or greater.  When the pro-rata share equals or exceeds $500 in any 12-month period, the source of that income to the business entity becomes a “source of income” within the meaning of section 87103(c), requiring disqualification as to decisions having a reasonably foreseeable material financial effect upon the source of income, which is distinguishable from the effect on the public generally.  (Winnie Advice Letter, No. A-85-228.)  You would therefore, have a source of income economic interest from the clients of your wife’s business where your pro rata share is $500 or more.

Additionally, since the California Street property is income producing, as it contains four rental units, you would have an economic interest in any source of income [tenants] from whom you receive $500 or more in rental income within 12 months prior to the date when the relevant governmental decision is made. 

Step 4:  Is The Economic Interest Directly or Indirectly Involved in the Governmental Decision?


“In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly involved or indirectly involved in the governmental decision.” (Regulation 18704(a).)


Real Property:  For governmental decisions which affect real property interests, the standards set forth in regulation 18704.2 apply (regulation 18704(a)(2)).


Regulation 18704.2(a) states:

“(a) Real property in which a public official has an economic interest is directly involved in a governmental decision if any of the following apply:

(1) The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision….

	� Informal assistance does not confer the immunity provided by a Commission opinion or formal written advice. (Regulation 18329(c)(3), copy enclosed.)


� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  All statutory references herein are to the Government Code unless otherwise indicated.  All regulatory references herein are to Title 2 of the California Code of Regulations unless otherwise indicated.





