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July 2, 2004
Renee A. Stadel

Office of the City Attorney

City of Los Angeles

200 North Main Street

Los Angeles, CA 90012-4131

Re:
Your Request for Informal Assistance

Our File No.  I-04-101
Dear Ms. Stadel:


This letter is in response to your request on behalf of the City of Los Angeles                          for advice regarding the conflict of interest code provisions of the Political Reform Act (the “Act”).
  Since your question is general in nature, we are treating your request as one for informal assistance pursuant to regulation 18329.  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Section 83114; regulation 18329(c)(3), copy enclosed.)
QUESTIONS

1.  May the city council adopt exemption criteria which are the same or similar to the criteria for state agencies contained in regulation 18751?


2.  If the city exempts neighborhood councils from the conflict of interest code requirements, will other provisions of the Act still apply to them?
CONCLUSIONS

1.  Regulation 18751 authorizes code reviewing bodies to adopt exemption criteria which are the same or similar to the criteria for state agencies.

2.  By its terms, regulation 18751 encourages other code reviewing bodies to adopt similar procedures. The members may still be designated employees and public officials subject to section 87100 et seq.  Whether the members would be exempt from the disclosure requirements of the Act is an issue the city would need to address as the code reviewing body.
FACTS


In 1999, the City of Los Angeles adopted a new charter. The charter established a system through which members of the public could organize at a grass roots level into neighborhood councils with self-selected members and boundaries. The charter formalized an advisory role for the neighborhood councils on matters of concern in their neighborhood. 


Neighborhood councils meeting certain criteria can apply to receive “city certification.” The criteria require neighborhood councils to be inclusive and transparent in their operations. Once certified, neighborhood councils are eligible to receive $50,000 in funding to defray part of their administrative costs in hiring clerical staff and/or purchasing office supplies, or to assist with neighborhood improvement projects. 


The success of the neighborhood councils is predicated upon public participation. Yet, there is concern that when potential volunteers weigh the advantages of serving on an advisory neighborhood council against the financial disclosure rules, many will choose not to participate. Further, if the financial disclosure rules were applied, the number of city filers would increase by almost fifty percent. 
ANALYSIS

A.  Local Government Agencies

Section 87300 requires that every agency “adopt and promulgate” a conflict of interest code. The term “agency” as defined in section 82003 includes a “local government agency.”  “Local government agency” is defined in section 82041 as “a county, city or district of any kind including school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission or other agency of the foregoing.”  The City of Los Angeles is a local government agency.  Agencies are required to amend their codes when changes are necessitated by changed circumstances. (Section 87300, 87306 et seq.)
 
The threshold issue of your inquiry is whether the neighborhood councils are also “local government agencies,” and thus required to comply with the conflict-of-interest provisions of the Act. Generally, the Commission applies the analytical framework set forth in its opinion in In re Siegel (1977) 3 FPPC Ops. 62, to assist in making this determination. 
In the Siegel opinion, the Commission was faced with the issue of whether the Pico Rivera Water Development Corporation, a nonprofit corporation, should be considered a local government entity. The Pico Rivera Water Development Corporation was a nonprofit corporation which was founded to acquire, maintain, and operate a water system.
In analyzing whether the Pico Rivera Water Development Corporation was a governmental entity, the Commission set forth four criteria:
· Whether the impetus for formation of the entity originated with a governmental agency;
· Whether the entity is substantially funded by, or its primary source of funds is, a governmental agency;
· Whether one of the principal purposes for which the entity was formed is to provide services or undertake obligations which public agencies are legally authorized to perform and which, in fact, they traditionally have performed; and
· Whether the entity is treated as a public entity by other statutory provisions.
Examining the entity, the Commission found that the city council was directly involved in the formation of the water development corporation, and that the city council had the right to disapprove the name of anyone submitted to serve on the board. With respect to funding, it found that the city was required to pay rent to the corporation until the bonds were retired, even if receipts from the operation of the water system were not sufficient to meet these costs - in essence, guaranteeing the bonds of the corporation. More evidence that the corporation was fulfilling a public function was the fact that the water system would be operated solely by city employees. Further, the opinion considered it significant that the acquisition and operation of a water system is a service commonly provided by municipalities in their public capacities. Finally, the corporation’s bonds enjoyed the same legal status as those issued by a public body under California’s tax and securities laws.
One year later, the Commission used the same criteria to determine that the Bakersfield Downtown Business Association and Chamber of Commerce were not “city agencies” which were required to adopt a conflict of interest code. (In re Leach (1978) 4 FPPC Ops. 48.) In Leach, the Commission found that the primary purpose of the Bakersfield Downtown Business Association and the Chamber of Commerce were nongovernmental in character. The Commission stated that “[a]lthough it is true that both the Association and the Chamber perform certain functions for the City which presumably are beneficial to the public, we do not think that these activities raise otherwise private entities to the level of public agencies.” (In re Leach, supra.)
 
Following these Commission opinions, we apply the Siegel test to the facts you have provided to determine whether the neighborhood councils should be considered “local government agencies” under the Act.
1. Did the impetus for formation of the entity originate with a governmental entity?
Generally, the first criterion of the Siegel test is met where an entity is created by statute or ordinance or by some official action of another governmental agency. (Maas Advice Letter, No. A-98-261; Moser Advice Letter, No. A-97-400.)   In this case, the impetus for creating the councils was with the city council, a local government agency, by amendment to the city charter. 
2. Is the entity substantially funded by, or is its primary source of funds, a governmental agency?
You state that the councils are funded by the city, but only up to $50,000 annually per council.  This fact satisfies this criterion.  
3. Is one of the principal purposes for which the entity is formed, to provide services or undertake obligations that public agencies are legally authorized to perform and which, in fact, they traditionally have performed?

In 1999, the city charter for the City of Los Angeles established a system through which members of the public could organize at a grass roots level into neighborhood councils to serve an advisory role for the neighborhood on matters of concern in their area.  While the councils are formed to advise government, this function, in itself, is not considered a service or obligation which public agencies are legally authorized to perform or traditionally have performed.  Thus, this criterion is not met.
4. Is the entity treated as a public entity by other statutory provisions?
In Siegel, the Pico Rivera Water Development Corporation’s bonds were exempted from certain securities laws under a provision applicable to securities issued or guaranteed by a public agency, which argued that the corporation should be considered a public entity under the Act.  With respect to other laws, such as the Brown Act and public records laws, you have not stated whether these other laws will apply.  Thus, this factor cannot be fully evaluated at this time.
5.  Conclusion
We do not have enough information to reach a conclusion on this issue.  The determination is a factual one best left to the code reviewing body.  We offer the remaining assistance in this letter based on the assumption that the councils are local government agencies.  

B.  Exemptions
Based on the assumption that the councils are local government agencies, the next question that must be addressed is whether any exemptions exist.  A “public official” includes every natural person who is a “member, officer, employee or consultant of a state or local government agency.” (Section 82048.)  The term “designated employee” means any officer, employee, member, or consultant of any agency who makes or participates in the making of agency decisions which may foreseeably have a material effect on any financial interest. (Section 82019.)  Both the definition of “public official” and “designated employee” includes members of boards and commissions if the board or commission may do any of the following:

“(A) It may make a final governmental decision;
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





