





July 2, 2004
Peter M. Thorson
Richards Watson Gershon

355 South Grand Avenue, 40th Floor

Los Angeles, CA 90071-3101

Re:
Your Request for Informal Assistance

Our File No.   I-04-106
Dear Mr. Thorson:


This letter is in response to your request on behalf Mayor Michael Naggar for informal assistance regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Nothing in this letter should be construed to evaluate any conduct which has already taken place.  In addition, this letter is based on the facts presented.  The Fair Political Practices Commission (the “Commission”) does not act as the finder of fact.  (In re Oglesby (1975) 1 FPPC Ops. 71.)
QUESTION


Would Mayor Naggar be required to abstain from participation in a city council matter involving a developer for whom he has provided land use consultant services, as a contract employee or subcontractor of an engineering/planning firm, working on the developer’s project in another city?
CONCLUSION


Mayor Naggar would have a conflict of interest under the Act and would be precluded from participating in a council matter involving a developer, upon whose project he has provided land use consultant services as a contract employee or subcontractor of an engineering/planning firm working on the developer’s project, if the decision will have a reasonably foreseeable material financial effect on his employer.
FACTS


You have requested advice on behalf of Mayor Michael Naggar of the City of Temecula.  Mayor Naggar has entered into an agreement with Odle, an engineering firm (the “Firm), who has retained him to work as a development consultant to assist the Firm in obtaining land use entitlements for various projects.  The Firm provides engineering and limited planning services to a number of large developers who build single family and multi-family housing in Southern California.  Mayor Naggar’s contract provides for payment on an hourly basis for work performed for the Firm.  Some of the developers the Firm represents may have projects within the City of Temecula.  You have indicated that Mayor Naggar has no business or ownership interest in the Firm, and the developers who employ the Firm are not a source of income to Mayor Naggar.  

Mayor Naggar is a real estate development consultant who has worked for a good part of his private professional career in real estate asset management and development.  He has a recent history of engaging in real estate development and land use entitlement work.  Under the above agreement, Mayor Naggar has performed work as a land use consultant for the Firm on a developer’s project in another city.

You have stated that, based upon his experience, Mayor Naggar can provide valuable services to the Firm in its work on single-family and multi-family housing projects, that he is qualified for this work and, based on these qualifications, the Firm has a need to utilize his services.  

Your letter acknowledges that the Firm is a source of income to Mayor Naggar, and that he would need to abstain from participating in any decisions regarding applications for land use entitlements in which the Firm is representing an applicant.

You have neither provided the name of the developer to whom this request pertains, nor the nature of the specific governmental decision involved.  Therefore, we can only provide you with informal assistance regarding the Act’s conflict-of-interest provisions.  

ANALYSIS

Potential Conflict of Interest

The Act's conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
Steps 1 & 2:  Is Mayor Naggar a Public Official Making, Participating in making, or Influencing a Governmental Decision?


As the mayor of the City of Temecula, Mayor Naggar is a public official under the Act (section 82048).  Consequently, he may not make, participate in making, or otherwise use his official position to influence any decision which will have a reasonably foreseeable material financial effect on any economic interest he may have.

Since, as a member of the Temecula City Council, Mayor Naggar will be called upon to consider whether the city should approve or disapprove any planning applications or land use entitlements, he would be making, participating in making, or otherwise using his official position to influence a governmental decision.
Step 3:  Does Mayor Naggar Have a Potentially Disqualifying Economic Interest?


A public official has a financial interest in a decision within the meaning of section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (§ 87103(a); reg. 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (§ 87103(d); reg. 18703.1(b));
· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (§ 87103(b); reg. 18703.2);
· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (§ 87103(c); reg. 18703.3);
· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (§ 87103(e); reg. 18703.4);
· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule 
      (§ 87103; reg. 18703.5). 

You have acknowledged that Mayor Naggar has an economic interest in his source of income with the Firm.
  Your request for advice concerns any potential conflict of interest in decisions involving the developer, because of Mayor Naggar’s employment by  the Firm, working on the developer’s project in another city.   


Source of Income:  Section 87103 (c) states that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect on any source of income to the official.  Regulation 18703.3 states that “…a public official has an economic interest in any person from whom he or she has received income, including commission income and incentive compensation … aggregating five hundred dollars ($500) within 12 months prior to the time when the relevant governmental decision is made.”


Under the facts you have presented, Mayor Naggar is an hourly employee of the Firm.  Therefore, if Mayor Naggar received income of $500 or more during the last 12 months, he would have a source of income economic interest in the Firm.  You also indicated in our telephone conversation that Mayor Naggar has no ownership interest in the Firm, and therefore would not have an economic interest in the business entity.  Accordingly, since the developer employed the Firm, and Mayor Naggar had no ownership interest in the Firm, and Mayor Naggar’s source of income was provided by the Firm for services rendered to the Firm, absent any other factors,
 he would have no direct source of income economic interest involving the developer.  However, he must consider potential disqualification arising from his economic interest in the Firm. 
Step 4:  Is The Economic Interest Directly or Indirectly Involved in the Governmental Decision ?

In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, it must first be determined if the official’s economic interest is directly involved or indirectly involved in the governmental decision. (Regulation 18704(a).)  For governmental decisions which affect sources of income, the standards set forth in regulation 18704.1 apply. 


Regulation 18704.1(a) states:

“(a) A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:

“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

“(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”


Accordingly, unless the Firm meets the criteria set forth above, it would be indirectly involved in the governmental decision.
Step 5:  Materiality Standard

Under regulation 18705.3(b)(1), the materiality standards for indirectly involved sources of income which are business entities are set forth in regulation 18705.1(c) (copy enclosed) and depend on the relative size of the entity.  Generally, the financial effects of a governmental decision are deemed not to be material unless the decision impacts the Firm, as set forth in the standards listed thereunder.  You have not presented us with enough facts to analyze this further.

Step 6:  Reasonably Foreseeable

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� As discussed herein, Mayor Naggar would have a source of income economic interest in the Firm only if he receives $500 or more in income during the 12 month period before the decision is made.


�One factor that may need to be considered is whether the developer is an “otherwise related business entity” as set forth under regulation 18703.1(d)(2) (copy enclosed). 





