




September 1, 2004
Laurence S. Wiener, City Attorney
City of Beverly Hills

Richards Watson Gershon

355 South Grand Avenue, 40th Floor

Los Angeles, California 90071-3101

Vigo G. Nielsen, Jr., Esq.

Nielsen, Merksamer, Parrinello, Mueller & Naylor, LLP

591 Redwood Highway, #4000

Mill Valley, California 94941

Re:
Your Requests for Informal Assistance

Our File Nos.  I-04-107; I-04-125
Dear Mr. Wiener and Mr. Nielsen:

This letter is in response to your separate respective requests on behalf of Beverly Hills City Councilmember Thomas S. Levyn and Beny Alagem
 for informal assistance
 regarding the provisions of the Political Reform Act (the “Act”).
  Nothing in this letter should be construed to evaluate any conduct which has already taken place.  In addition, this letter is based on the facts presented.  The Fair Political Practices Commission (the “Commission”) does not act as the finder of fact when it renders advice. (In re Oglesby (1975) 1 FPPC Ops. 71.)
QUESTIONS

1.  Would a “finder’s fee” paid to Councilmember Levyn constitute a “gift” or “income” for purposes of the Act?


2.  In determining “earnings before taxes” as set forth in regulation 18705.1(c)(2) and (c)(3), is it proper to exclude the expenses of a business entity that are in the form of interest and principal payments on loans and debts (“debt service”) from those expenses required to be deducted from revenues in arriving at the net earnings before taxes figure used in the applicable materiality threshold?


3.  If a business entity has been in operation for less than one year, what is the proper method for determining the earnings before taxes for its most recent fiscal year under the materially standards set forth in regulation 18705.1(c)(2) and (3)?

CONCLUSIONS

1.  The payment of a finder’s fee is considered income if consideration of equal or greater value is provided in exchange for the payment.  

2.  No.  Expenses of a business entity that are in the form of interest and principal payments on loans and debt are part of the general expenses of the business entity to be deducted from revenues and to be included in determining “earnings before taxes.”

3.  If a business entity has been in operation for less than one year its “earnings before taxes” are to be determined by the period of time that it has been in operation. 
FACTS


Thomas S. Levyn is a council member for the City of Beverly Hills.  Mr. Levyn is also the managing partner of the law firm Agapay, Levyn & Halling, LLP, where he specializes in real estate negotiation, acquisition, brokerage, and leasing, as well as other related disciplines. He is also the managing member of several California real estate limited liability companies where he is principally responsible for investment and strategic decisions. As a managing member, he has received management and investment fees and has brought together buyers and sellers for significant real estate transactions. He is not a licensed real estate broker or agent.

Since 2003, Mr. Levyn and Mr. Beny Alagem, the principal shareholder of Oasis West Realty, LLC (“Oasis”), have interacted in connection with Mr. Alagem’s interest in purchasing the Beverly Hilton Hotel, located in the City of Beverly Hills.  There is a factual dispute as to whether Mr. Alagem owes Mr. Levyn a finder’s fee in connection with the purchase of the Beverly Hilton Hotel. 
  The parties seek advice as to whether a payment to Councilmember Levyn by Mr. Alagem in connection with the purchase of the hotel would constitute “income” or a “gift.” 

It is anticipated that Mr. Levyn will be making various decisions regarding the Beverly Hilton Hotel.  Therefore, in addition to the question presented above, Councilmember Levyn seeks advice as to the thresholds set forth in regulations 18705.1(c)(2) and (c)(3) regarding the materiality standards applicable to business entities under the Act’s conflict-of-interest provisions. 
ANALYSIS


The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her economic interests.
Steps 1 & 2:  Is Councilmember Levyn A Public Official Making, Participating in making, or Influencing a Governmental Decision?


As a member of the city council, Councilmember Levyn is a public official under the Act.  (Section 82048.)  Consequently, he may not make, participate in making, or otherwise use his official position to influence any decisions which will have a reasonably foreseeable material financial effect on any of his economic interests.  Councilmember Levyn will be called upon to consider city actions that may have an impact on the Beverly Hilton Hotel.  Therefore, he will be making, participating in making, or otherwise using his official position to influence a governmental decision.
Step 3:  Does Councilmember Levyn Have a Potentially Disqualifying Economic Interest?

A public official has a financial interest in a decision within the meaning of section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (§ 87103(a); reg. 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (§ 87103(d); reg. 18703.1(b));
· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (§ 87103(b); reg. 18703.2);
· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (§ 87103(c); reg. 18703.3);
· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (§ 87103(e); reg. 18703.4);
· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule 
      (§ 87103; reg. 18703.5). 

Income:  Section 82030(a) provides:
“(a) ‘Income’ means, [exceptions excluded], a payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, proceeds from any sale, gift, including any gift of food or beverage, loan, forgiveness or payment of indebtedness received by the filer, reimbursement for expenses, per diem, or contribution to an insurance or pension program paid by any person other than an employer, and including any community property interest in the income of a spouse.  Income also includes an outstanding loan.  Income of an individual also includes a pro rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  ‘Income,’ other than a gift, does not include income received from any source outside the jurisdiction and not doing business within the jurisdiction, not planning to do business within the jurisdiction, or not having done business within the jurisdiction during the two years prior to the time any statement or other action is required under this title.”

Gift:  Section 82028(a) provides:

“(a) ‘Gift’ means, [exceptions excluded], any payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  Any person … who claims that a payment is not a gift by reason of receipt of consideration has the burden of proving that the consideration received is of equal or greater value.” (Emphasis added.)

Finder’s Fee:  Generally, a “finder’s fee”
 is considered income, as it is a fee provided in exchange for performing a service (consideration).  (See Nord Advice Letter, No. A-96-131.)  However, the mere designation of a payment as a “finder’s fee” does not establish that the payment was received by the official in exchange for “consideration of equal or greater value.”  This would necessarily depend on factors such as the extent and nature of the services rendered and at what price such services are typically valued in the market.  (Chang Advice Letter, No. I-92-410.)  Ultimately, the determination of whether equal consideration has been provided is necessarily a factual one.  As noted above, section 82028(a) provides that if an official claims that the payment or payments are income and not a gift, the official has the burden of proving that the consideration provided was of equal or greater value than the payment or payments received.   

Section 87103(c) and regulation 18703.3(a)(1) provide that source of income economic interests include “promised income.”  Income is “promised” when there exists a legally enforceable right to the promised income. (Regulation 18703.3.)  (Brandes Advice Letter, I-02-134.) 
  Since there is a factual dispute regarding the rendering of the services by the council member, we are unable to advise you further regarding the nature of such payment.  It is not within the purview of the Commission to act as an arbiter of unresolved factual issues or to provide advice without the proper evidentiary foundation to support its conclusion.

Step 4:  Is The Economic Interest Directly or Indirectly Involved in the Governmental Decision?


Whether the finder’s fee is income or a gift,
 Councilmember Levyn would next need to determine who the source or sources of the payment are.  Each economic interest would be either directly or indirectly involved in any governmental decision in which he would be participating.  Generally, where a person is a source of income or a gift, if the person is a named party or the subject of the proceeding, the person is directly involved.  Otherwise, the person is not directly involved in the governmental decision.
Step 5:  Materiality Standard
 
Councilmember Levyn has asked which materiality standard would apply under regulation 18705.1(c)(2) and (c)(3) if a business entity is a source of income economic interest as the result of the finder’s fee, and it is indirectly involved in any governmental decision.

� The original request for advice was submitted by Laurence S. Wiener, City Attorney for the City of Beverly Hills on behalf of Councilmember Thomas S. Levyn.  Thereafter, an additional request for advice was submitted by Vigo G. “Chip” Nielsen on behalf of his client, Beny Alagem, principal shareholder of Oasis West Realty, LLC, pertaining to the same transaction, and seeking advice regarding his client’s responsibilities under the Act.  Finally, a third letter was received from Karen Getman, acting as private counsel on behalf of Councilmember Levyn, providing additional comments relating to the original request.  These letters have been consolidated into one response.  


	� Informal assistance does not confer the immunity provided by a Commission opinion or formal written advice. (Regulation 18329(c)(3), copy enclosed.)


� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  All statutory references herein are to the Government Code unless otherwise indicated.  All regulatory references herein are to Title 2 of the California Code of Regulations unless otherwise indicated.


�According to the facts presented by Councilmember Levyn, the parties “agreed that an acceptable, appropriate fee would be a flat amount of $500,000.”  According to the facts presented by Mr. Alagem, Mr. Alagem “agreed to consider a $500,000 fee” and “although the parties have had substantial discussions concerning a possible agreement to pay a finder’s fee, no written agreement has been entered into between the parties.”   


� Black’s Law Dictionary defines a finder as: “[a]n intermediary who contracts to find, introduce and bring together parties to a business opportunity, leaving ultimate negotiations and consummation of the business transaction to the principals.”


�  See also section 87103(e) relating to a promise of a gift.  


�  Pursuant to regulation 18329, the Commission may decline to provide formal written advice if it appears that material facts may be inaccurate, incomplete, or in dispute.  (Regulation 18329(b)(8)(C).)


�  Locally elected officials are also subject to a gift limit of $340.  Persons who make or receive gifts in excess of that limit are subject to penalties, as provided in section 89521.  





