





June 15, 2004
William W. Wynder

Aleshire & Wynder, LLP

18881 Von Karman Avenue, Suite 400

Irvine, CA 92612

Re:
Your Request for Advice

Our File No.  A-04-116
Dear Mr. Wynder:


This letter is in response to your request for advice on behalf of Councilmembers Elito M. Santarina and Julie Ruiz-Raber and Mayor Pro Tem Kay Calas regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Nothing in this letter should be construed to evaluate any conduct which has already taken place.  In addition, this letter is based on the facts presented.  The Fair Political Practices Commission (the “Commission”) does not act as the finder of fact when it renders advice. (In re Oglesby (1975) 1 FPPC Ops. 71.)  This advice is limited to the provisions of the Act.
QUESTIONS

1.  Does Councilmember Ruiz-Raber have a conflict of interest prohibiting her from participating in settlement discussions regarding the election contest challenging her election to office?

2.  Does Councilmember Santarina have a conflict of interest prohibiting him from participating in settlement discussions regarding the election contest challenging his election to office?


3.  Does Mayor Pro Tem Calas have a conflict of interest prohibiting her from participating in settlement discussions which would result in the payment of funds to her tenant, who is a named plaintiff/contestant in the election contest?

CONCLUSIONS

1-2.  No.  Councilmembers Ruiz-Raber and Santarina do not have a conflict of interest under the Act and may participate in settlement discussions regarding the election contest challenging their election to office.


3.  Yes.  Mayor Pro Tem Calas has a conflict of interest prohibiting her from participating in settlement discussions which would result in the payment of funds to her tenant, a source of income to her who is a named plaintiff/contestant in the election contest.
FACTS


The City Council for the City of Carson currently has four sitting members (one mayor, one mayor pro tem and two council members).  The fifth council position is vacant and will be filled at a special municipal election to be held in November of 2004.

Last year a lawsuit was filed (referred to as an election contest) challenging the validity of an election held in March 2003.  The challenge involves two council members, Julie Ruiz-Raber and Elito M. Santarino, elected in March 2003, who are named defendants. The city clerk is the intervener in the action.  


In this election contest, additional allegations have been made against the council members individually, including allegations of electioneering within 100 feet of a polling place, soliciting or assisting people to vote who are not qualified to vote, and registering persons not eligible to register to vote in Carson.  Due to the nature of these individualized allegations, the then-Carson City Attorney advised that the two defendant/council members named as defendants in the election contest should not participate in a vote on whether to authorize the city to tender defenses to them as individual council members. 

At the time that advice was rendered, Carson had a full five member city council. Councilmember Ruiz-Raber left the room while the remainder of the city council discussed and voted 4-0 to defend her in the election contest.  Likewise, Councilmember Santarina left the room and the remainder of the council voted 4-0 to defend him in the election contest. Your office has provided additional information in our recent telephone conversation that neither Councilmember Ruiz-Raber nor Councilmember Santarina is potentially subject to the payment of any civil penalties or monetary judgments as a result of the outcome of the election contest.  The only potential loss they may suffer would be the loss of their respective offices.


For the purposes of presenting evidence, the superior court bifurcated the court trial ─ the case against Councilmember Ruiz-Raber and the case against Councilmember Santarina.  The first case has concluded, and the court has ruled that the election of Councilmember Ruiz-Raber was valid and shall be upheld.  The ruling is about to be reduced to written findings and judgment, at which point the second case will then commence trial.  

Since the completion of the Ruiz-Raber trial, the city and the contestants have broached the issue of a possible settlement of the election contest. Contestants have made a written offer to settle the entire action, which your office rejected, requiring that they restate the offer in the form of two separate settlement offers.  As proposed, each settlement would involve the city reimbursing the contestants for a portion of the attorney fees incurred to date on each case.  In exchange for such payment(s), the remaining case against Councilmember Santarina would be dismissed, as would any appeal of the Ruiz-Raber decision.


In addition to the possible conflict-of-interest issues involving Councilmembers Ruiz-Raber and Santarina, Mayor Pro Tem Calas may have a conflict of interest prohibiting her from participating in settlement discussions on either case.  Mayor Pro Tem Calas owns a shopping center in which one of the contestants in the lawsuit is a tenant.  The tenant is the owner of a business which pays approximately $1,300 per month in rent to Mayor Pro Tem Calas.


Government Code section 36936 provides that “[r]esolutions, orders for the payment of money, and all ordinances require a recorded majority vote of the total membership of the city council.”  Based on this statute, you have concluded that any settlement agreement under which the city would pay money to settle the case against either council member must be approved by a majority (three members) of the total membership of the city council.

Pursuant to a telephone conversation with Commission staff, your office has indicated that it has been authorized to make this request on behalf of Councilmembers Ruiz-Raber and Santarina and Mayor Pro Tem Calas.

ANALYSIS

Potential Conflict of Interest

The Act's conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700(b).)  The general rule, however, is that a conflict of interest exists whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests.
Steps 1 & 2:  Are Councilmembers Ruiz-Raber and Santarina and Mayor Pro Tem Calas Public Officials Making, Participating in making, or Influencing a Governmental Decision?


As members of the city council and as the mayor pro tem, Councilmembers Ruiz-Raber and Santarina and Mayor Pro Tem Calas are public officials under the Act (section 82048).  Consequently, they may not make, participate in making, or otherwise use their official positions to influence any decisions which will have a reasonably foreseeable material financial effect on any economic interest they may have.

Since, as members of the Carson City Council, Mayor Pro Tem Calas and Councilmembers Ruiz-Raber and Santarina will be called upon to participate in settlement discussions and decide whether the city should approve or disapprove any potential settlement in the election contest, they would be making, participating in making, or otherwise using their official position to influence a governmental decision.
Step 3:  Do Councilmembers Ruiz-Raber and Santarina and Mayor Pro Tem Calas Have a Potentially Disqualifying Economic Interest?

A public official has a financial interest in a decision within the meaning of section 87103 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any one of five enumerated economic interests, including:
· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (§ 87103(a); reg. 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (§ 87103(d); reg. 18703.1(b));
· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (§ 87103(b); reg. 18703.2);
· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (§ 87103(c); reg. 18703.3);
· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (§ 87103(e); reg. 18703.4);
· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule 
      (§ 87103; reg. 18703.5). 

Councilmembers Ruiz-Raber and Santarina:  With respect to election contests where a public official who is challenged in the contest is also called upon to consider whether or not a publicly funded legal defense to the election contest shall be provided, we have considered whether such a decision would have a material financial effect on the public official’s personal finances since the public official’s paid elected position (we presume here that the city council members are paid elected officials) is jeopardized by the contest.  (Gutierrez Advice Letter, No. A-00-015).  In Gutierrez, we found that the “government salary exception” applied, and the salary and employment related benefits the public official received through her position were not “income” within the meaning of the Act.  A decision to fund a defense to the election contest would not, therefore, affect the public official’s “income” within the meaning of section 87103 or regulation 18703.5.  Furthermore, we found that such a decision would have no other “personal financial effect” because if the “impact of a decision on a public official’s ‘government salary’ is excluded from the conflicts analysis by operation of the ‘government salary exception,’ derivative effects may not be admitted to change that outcome.” (Gutierrez, supra).  

Under the facts you have presented, the decision at issue (settlement) is one step further removed from the above situation in that the decision to provide a publicly funded defense to the contest has already been made.  Furthermore, you have indicated that neither Councilmember Ruiz-Raber nor Councilmember Santarina has any personal financial exposure in this election contest, by way of civil fines or monetary damages, and that the only potential loss they may sustain is the loss of their elected positions.  Since we have found that a public official’s government salary is excluded from consideration as an economic interest under the conflict-of-interest analysis and the council’s previous decision to authorize a publicly funded legal defense to the election contest removed any possible need for the affected council members to retain their own legal counsel, it does not appear that either Councilmember Ruiz-Raber or Councilmember Santarina has any identifiable economic interests which would be affected by any decision relative to a settlement of the election contest.


Accordingly, Councilmembers Ruiz-Raber and Santarina would not have a conflict of interest and may participate in any settlement decisions related to the aforementioned election contest, provided the decisions do not otherwise affect the officials’ other economic interests, if any.

Mayor Pro Tem Calas:    


Since Mayor Pro Tem Calas owns a shopping center in which one of the contestants in the lawsuit is a tenant who has paid $500 or more in rent within 12 months prior to the date when the relevant governmental decision is to be made, Mayor Pro Tem Calas has an economic interest in the source of income from her tenant.
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  All statutory references herein are to the Government Code unless otherwise indicated.  All regulatory references herein are to Title 2 of the California Code of Regulations unless otherwise indicated.





