





June 24, 2004
Stephen A. Kronick
Bartkiewicz, Kronick & Shanahan

1011 Twenty-second Street

Sacramento, CA 95816-4907

Re:
Your Request for Advice


Our File No.   A-04-120
Dear Mr. Kronick:


This letter is in response to your request on behalf of Judith Dietch and John Gannon, board members of the Templeton Community Services District for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION


May Directors Dietch and Gannon make, participate in making, or influence a decision regarding the proposed joint venture with the Atascadero Mutual Water Company and Rio Vista Partners?
CONCLUSION


It is presumed that the financial effect of this decision on the directors’ respective residences is not material.  Therefore, unless this presumption is rebutted, both Director Dietch and Gannon may participate in this decision.
FACTS


The Templeton Community Services District (“the district”) provides water, sewer, fire protection, recreation, garbage collection and other services within the Templeton community.  The district is considering a joint venture with the Atascadero Mutual Water Company and Rio Vista Partners for development of a groundwater supply at property owned by Rio Vista Partners, property which is south of Templeton.  The principal partners in Rio Vista Partners are Doug Filipponi and Steve Boneso. The district and Atascadero Mutual Water Company would share the developed groundwater supply on a mutually satisfactory basis.  In allowing the district and the water company to develop a groundwater supply well on their property, Rio Vista Partners would receive certain consideration in exchange.


A part of that consideration would be a commitment by the district to provide water service to certain property owned by Mr. Boneso and Mr. Filipponi in the district. 

Without such a commitment, Mr. Boneso and Mr. Filipponi could not develop their property at this time as the district has a water service moratorium and they are on the district’s water service waiting list. Their property is currently unimproved and is approximately 34 acres. It is bounded by Peterson Ranch Road to the north and Las Tables Road to the south.  Mr. Bonesco and Mr. Filipponi propose to create 70 single family residential units on about 20 acres, apartments and professional offices on about 3 acres, 64 senior housing units and offices on another 3.7 acres, and commercial buildings on about 7.5 acres.  Mr. Boneso and Mr. Filipponi have an application pending before San Luis Obispo County for approval of their proposed development.


Director Judith Dietch owns a home about 1,800 feet northeast of the location of the above-referenced proposed development. Director Dietch’s property consists of approximately six acres.  Director John Gannon owns a home about 4,530 feet northeast of the Boneso/Filipponi proposed development. Director Gannon’s property consists of about nine acres.  Concerns have been expressed by residents in the neighborhood where Directors Dietch and Gannon reside that the Boneso/Filipponi proposed development, because of its high density uses, may significantly increase traffic in their neighborhood, possibly increase the rate of crime and potentially depress property values in the neighborhood.  

ANALYSIS

The primary purpose for the conflict-of-interest provisions of the Act is to ensure that “[p]ublic officials, whether elected or appointed, [should] perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.
Determining whether a conflict of interest exists under section 87100 requires analysis of the following steps as outlined below.
  

Steps One and Two:  Are Judith Dietch and John Gannon considered “public officials” and are they making, participating in making, or influencing a governmental decision?
As members of the board of the Templeton Community Services District, Directors Dietch and Gannon are both a “member, officer, employee or consultant of a state or local government agency” and are, therefore, public officials subject to the conflict-of-interest provisions of the Act.  (Section 82048; regulation 18701(a).)

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Section 87100; regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Section 87100; regulation 18702.3.)  

Directors Dietch and Gannon will “make a governmental decision” if they vote on a decision regarding the joint venture with the Atascadero Mutual Water Company and Rio Vista Partners.  Additionally, if either director engages in any of the actions detailed above with regard to this decision, the director will “participate in making” or “influence” that decision.  

Step Three:  What are the directors’ economic interests — the possible sources of a conflict of interest?
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (section 87103; regulation 18703.5).


Assuming each director has a direct or indirect interest of $2,000 in his or her residence, each will have an economic interest in this real property.
You have not provided information regarding any other economic interests.  For purposes of this letter, we assume that neither director has other economic interests relevant to the decision you have identified.

Step Four:  Are the directors’ economic interests directly or indirectly involved in the governmental decision?

Real property in which a public official has an economic interest is directly involved in a governmental decision if, among other things,: 
“(1)  The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision.” (Regulation 18704.2(a)(1).)

Based on the information you have provided, the real property which serves as the residence of each director is located more than 500 feet from the property owned by Rio Vista Partners.  Therefore, both of the directors’ real property is not directly involved but is considered indirectly involved under regulation 18704.2.

Step Five: What is the applicable materiality standard?

If the real property in which an official has an economic interest is not directly involved in a governmental decision, the materiality standard of regulation 18705.2(b) applies.  (Regulation 18704.2(c)(2).)

Regulation 18705.2(b)(1) provides that the financial effect of a governmental decision on real property (other than a leasehold) which is indirectly involved in the governmental decision is presumed not to be material.  
  “This presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property in which the public official has an economic interest, which make it reasonably foreseeable that the decision will have a material financial effect on the real property in which the public official has an interest.  Examples of specific circumstances that will be considered include, but are not limited to, circumstances where the decision affects:

  (A)  The development potential or income producing potential of the real property in which the official has an economic interest;

  (B)  The use of the real property in which the official has an economic interest;

  (C)  The character of the neighborhood including, but not limited to, substantial effects on: traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.”  (Regulation 18705.2(b)(1).)

Step Six:  Is it reasonably foreseeable that the financial effect of the governmental decision upon your economic interest will meet the applicable materiality standard?


 It is presumed that the financial effect of the joint venture decision on the directors’ respective properties is not material.  Unless this presumption is rebutted, it is not reasonably foreseeable that the financial effect of this decision on the directors’ residences will be material, and they may participate in the decision.
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  These questions are based on the Act’s conflict-of-interest analysis provided at regulation 18700(b).  


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at section 82029 as an official’s spouse and dependent children.


�  Regulation 18704.2 contains additional provisions specifying when real property is directly or indirectly involved in a decision.  None of these apply to the facts you have presented.





