





July 6, 2004 
Celia A. Brewer

City of Solana Beach

635 South Highway 101
Solana Beach, CA 92075-2215

Re:
Your Request for Advice


Our File No. A-04-123
Dear Ms. Brewer:


This letter is in response to your request on behalf Dr. David  Powell, Councilmember for the City of Solana Beach, for advice regarding the conflict-of-interest                      provisions of the Political Reform Act (the “Act”).
  

QUESTIONS

1.  May Dr. Powell participate in a use permit decision relating to the Hamilton Project located approximately 630 feet from his residence?

2.  May Dr. Powell participate in a use permit decision relating to the Seascape Shores Project located approximately 3,800 feet from his residence?  

CONCLUSIONS

1 – 2.  It is presumed that the financial effect of the decision on Dr. Powell’s real property is not material.  Unless this presumption is rebutted, Dr. Powell may participate in these decisions.  
FACTS

The City of Solana Beach is a coastal community located in northern San Diego County.  The city’s coastline includes bluffs which are developed with residences, including Dr. Powell’s residence (which is located approximately 175 feet from the edge of one coastal bluff).  
Recently, the city held a series of workshops aimed at adopting changes to its regulatory program concerning ongoing erosion of the city’s shoreline.  These workshops culminated in the city council’s adoption of certain policies concerning erosion of the city’s shoreline.  (Resolution No. 2004-57R.)  This resolution states that all subsequent shoreline protection approvals are subject to the policies contained in that resolution.  Dr. Powell neither participated in these workshops nor in the city council’s adoption of Resolution No. 2004-57R.  
Dr. Powell has previously written to the Commission and received advice or assistance on several occasions.  (See Brewer Advice Letters, Nos. I-03-303; A-03-019; and I-02-347.)  Relying on reasoning contained in a prior advice letter (Brewer, supra, No. A-03-019), Dr. Powell has voted on individual projects further than 500 feet from his home.  Two additional landowner projects are now pending before the city council to consider at its July 6, 2004, public meeting:
· Hamilton Project:  This request is for a use permit for the required maintenance of an existing sea cave infill plug by removing approximately ten feet northerly of the existing plug and filling the sea cave behind the remaining ten feet northerly of existing infill with carved and colored erodible concrete.  This project is located approximately 630 feet from the boundaries of Dr. Powell’s residence.

· Seascape Shores Project:  This request is for a use permit for required maintenance of existing notch in-fills, sea-cave in-fills and an existing seawall below the subject property, together with construction of a five to ten-foot high, 40-foot long, colored and textured erosion control wall, to be located on the upper bluff.  The proposed project is located approximately 3,800 feet from Dr. Powell’s residence.

Both projects have been determined by city staff to be consistent with the city’s Shoreline and Coastal Bluff Protective Ordinance.  The city council’s deliberations concerning these two projects are intended to be project-specific and the projects are intended to be evaluated under the newly-adopted policies of Resolution No. 2004-57R.
Given the newness of Resolution No. 2004-57R, the current lack of implementation ordinances for that resolution, and the continued public debate on the subject of shoreline protection by various interest groups in the city, it is possible that discussion on these use permits may reopen matters of policy previously decided by Resolution No. 2004-57R and could address topics relating to erosion of the city’s shoreline as a whole, including portions of the shoreline located within 500 feet of Dr. Powell’s residence.
    
ANALYSIS
Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest  (regulation 18700(b)(1) – (8)), discussed below.  The general rule, however, is that a conflict of interest may occur whenever a public official makes a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her financial interests. 

1. - 2.   Is David Powell considered a “public official” and is he making, participating in making, or influencing a governmental decision?
As a member of the Solana Beach City Council, David Powell is a “member, officer, employee or consultant of a state or local government agency” and is, therefore, a public official subject to the conflict-of-interest provisions of the Act.  (Section 82048; regulation 18701(a).)

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (See regulation 18702.1.)

Dr. Powell will “make a governmental decision” if he votes on a use permit decision relating to the Hamilton Project or Seascape Shores Project.  Additionally, if he engages in any of the actions described in enclosed regulations 18702.2 and 18702.3 with regard to either decision, he will “participate in making” or “influence” that decision.  

3.  What are Dr. Powell’s economic interests — the possible sources of a conflict of interest?
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (section 87103; regulation 18703.5).


As previously advised, Dr. Powell has an economic interest in his residence.  (Brewer, supra, No. A-03-019.)  
You have not provided information regarding any other economic interests which Dr. Powell may have.  For purposes of this letter, we assume that he has no other economic interests relevant to the decisions you have identified.
4.  Will this economic interest be directly or indirectly involved in decisions concerning these two projects? 
A public official’s real property is considered to be “directly involved” in the decisions listed at subdivisions (a)(2) - (a)(6) of regulation 18704.2.  None of these decisions are implicated with respect to Dr. Powell’s property by the facts you provide.  
In addition, pursuant to subdivision 18704.2(a)(1), a public official’s interest in real property is considered directly involved in a decision if any part of the official’s real property is located within 500 feet of the boundaries of real property which is the subject of a governmental decision.  According to the facts you provide, Dr. Powell’s residence is located approximately 630 feet from the Hamilton Project and 3,800 feet from the Seascape Shores Project.   

If the public official’s interest in real property is not directly involved in the governmental decision, it is deemed to be indirectly involved.  Thus, Dr. Powell’s economic interest in his principal residence will be indirectly involved in the decisions concerning these two projects.
5.  What is the applicable materiality standard?

   Regulation 18705.2(b)(1) provides that the financial effect of a governmental decision on indirectly involved real property is presumed not to be material.  This presumption may be rebutted by proof that it is reasonably foreseeable that the governmental decision will have a material financial effect on the real property in which the official has an interest.
  Examples of specific circumstances which will be considered include, but are not limited to, circumstances where the decision affects:
  “(A)  The development potential or income producing potential of the real property in which the official has an economic interest;

  (B)  The use of the real property in which the official has an economic interest;

  (C)  The character of the neighborhood including, but not limited to, substantial effects on: traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.”  (Regulation 18705.2(b)(1)(A-C).)

6.  Is it reasonably foreseeable that the financial effect of the governmental decision upon Dr. Powell’s economic interest will meet the applicable materiality standard?

An effect upon economic interests is considered “reasonably foreseeable” if there is a substantial likelihood that it will occur.  (Regulation 18706(a).)  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  Dr. Powell’s residence is located more than 500 feet from the portions of the bluff affected by these decisions.


�  This information was provided by telephone to Commission staff. 


	�  If a public official’s office is listed in section 87200 (“87200 filers” include members of a city council) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5(b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply.  (Section 87105.)  Since Dr. Powell is a member of the Solana Beach City Council, these requirements apply to him. 


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at section 82029 as an official’s spouse and dependent children.


�  Please note the Commission will consider adoption of an amendment to regulation 18704.2 addressing when real property is indirectly involved in certain general plan decisions at its August 2004 meeting.





