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August 19, 2004
Bob Blattner, Vice President

School Services of California, Inc.

1121 L Street, Suite 1060

Sacramento, CA 95814

Re:
Your Request for Advice


Our File No.  A-04-124
Dear Mr. Blattner:


This letter is in response to your request on behalf of the School Services of California, Inc. for advice regarding the provisions of the Political Reform Act (the “Act”).

QUESTIONS   

1.  Is School Services of California, Inc. considered a lobbying firm or employer under the provisions of Proposition 34?


2.  Does section 85702 prohibit contributions from a lobbying firm, where the firm has established a committee of non-lobbyists to make all contribution decisions for the firm? 
CONCLUSIONS

1.  Effective January 1, 2001, Proposition 34 added section 85702 to the Act, prohibiting certain contributions to candidates for elective state office from individual lobbyists.  Proposition 34 created no new designation of “lobbying organization” for purposes of section 85702 or any of the measure’s other provisions.  
2. No.  See the discussion below.

FACTS


School Services of California (SSC) is a private ESOP (employee stock and ownership program) corporation of 32 employees which serves California public schools and community colleges in a variety of ways – management consulting, workshops, newsletters, executive searches, and political advocacy (which comprises approximately 20% of your corporate revenues).  Those revenues approximate $250,000 per quarter from lobbying activities.  In our telephone conversation, you indicated that the lobbying activities include direct communication with officials for the purpose of influencing legislative or administrative action.  Records of the Secretary of State’s office indicate that SSC is registered as a lobbying firm.

All of the seven directors on the board of directors currently are registered lobbyists, and although this may change in the future, it is likely that a substantial portion of the board of directors will be registered lobbyists.  


Your company wishes to make contributions to candidates.  You propose that the corporation would establish a committee comprised entirely of non-lobbyists, which would make contributions from a budget item funded through the company revenue stream.  This committee would operate in total isolation from the rest of the company, with the firewall being complete.  Accordingly, when a political solicitor calls an SSC employee who is not a contribution committee member, the recipient of the call would say, “Under current law, I have no authority to make a contribution or even recommend one.  If you would like, you could call John Doe, who chairs our contribution committee.”  You ask whether this complies with the prohibitions on lobbyist contributions.  
ANALYSIS

1.  Lobbying Firms Under the Act 
The Act contains certain disclosure requirements and prohibitions for those persons who are “lobbyists,” “lobbying firms” and “lobbyist employers”
 as those terms are defined by the Act.  Under section 82038.5(a), a business entity may become a lobbying firm in two distinct ways:

“(1) The business entity receives or becomes entitled to receive any compensation, other than reimbursement for reasonable travel expenses, for the purpose of influencing legislative or administrative action on behalf of any other person, and any partner, owner, officer, or employee of the business entity is a lobbyist.

“(2) The business entity receives or becomes entitled to receive any compensation, other than reimbursement for reasonable travel expenses, to communicate directly with any elective state official, agency official, or legislative official for the purpose of influencing legislative or administrative action on behalf of any other person, if a substantial or regular portion of the activities for which the business entity receives compensation is for the purpose of

influencing legislative or administrative action.”
Regulation 18238.5 elaborates on this definition:

“(a)  A business entity is a lobbying firm pursuant to Government Code Section 82038.5(a)(2) if it receives or becomes entitled to receive at least $5,000 in compensation in any calendar quarter for the purpose of influencing legislative or administrative action on behalf of any other person, and any partner, owner, officer, or employee of the business entity engages in direct communication for the purpose of influencing legislative or administrative action.
“…”
Thus, there is a two part test – the receipt of at least $5,000 in compensation for the purpose of influencing legislative or administrative action and “direct communication” by any partner, owner, officer or employee of the business entity.  Given the revenue your company receives, which is far in excess of the threshold above, and given the fact that directors and officers of the company engage in direct communication for the purpose of influencing legislative or administrative action, SSC qualifies as a “lobbying firm” under the Act and is so registered with the Secretary of State’s office.
2.  Contributions from the Firm

Proposition 34 imposed contribution limits and other restrictions on contributions made to and received by candidates for elective state office.  (Section 85300, et seq.)  Section 85702 provides:

“An elected state officer or candidate for elected state office may not accept a contribution from a lobbyist, and a lobbyist may not make a contribution to an elected state officer or candidate for elected state office, if that lobbyist is registered to lobby the governmental agency for which the candidate is seeking election or the governmental agency of the elected state officer.”
Regulation 18572 (copy enclosed) states that a lobbyist makes a contribution prohibited by section 85702 when “the contribution is made by a business entity, including a lobbying firm, owned in whole or in part by a lobbyist, and the lobbyist participates in the decision to make the contribution.”  

You propose setting up a committee in the firm comprised entirely of non-lobbyists, which would make contributions from a budget item funded through the company revenue stream.  You indicate that the committee would operate in isolation from the rest of the company and that lobbyists within the firm would not be allowed either to make or recommend contributions to the committee.  

As we have advised in the past, such an arrangement in a lobbying firm does not run afoul of the lobbyist contribution prohibition of section 85702.  (Churchwell Advice Letter, No. I-01-115.)  In that letter, we advised:
“Accordingly, we conclude that in the circumstances presented, your lobbying firm may continue to make contributions to candidates.  We note that the current decision-making structure employed by your firm places final decisions about contributions in the hands of non-lobbyists.  We do not believe such a structure, at this time, presents a conflict with Section 85702 by virtue of aggregation problems or problems with direction and control by a lobbyist.  We caution, however, that in other areas of the law the Commission has, for instance, found the locus of decision-making to shift from the “oversight” body to the “recommendation body” where, over time, the recommendations of the latter are merely rubber-stamped by the former.  (See Reg. 18701, subd. (a)(1)(C).)  While no such regulation interpreting Section 85702 has been adopted by the Commission, the Commission may consider this and other issues associated with Section 85702 in a future Commission meeting later this year.  We invite you to follow the Commission’s progress on this and other regulations associated with Proposition 34 by visiting our website, www.fppc.ca.gov.”

You have indicated that the lobbyists in your firm would not make recommendations to the contribution committee.  In light of this fact, the caution above in the Churchwell letter is addressed.  Accordingly, the system you propose does not run afoul of section 85702.  
If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
C. Scott Tocher



Counsel, Legal Division
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Enclosure
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  All statutory references are to the Government Code unless otherwise indicated.


�  You have asked us to confirm that SSC is a “lobbying organization” under Proposition 34.  However, no such designation was added to the Act by the passage of Proposition 34, so we will analyze the provisions of the measure as they may affect lobbying firms defined in section 82038.5.





