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August 19, 2004

John P. Fraser, Esq.

5417 Rolling Rock Road

Placerville, CA 95667

Re:
Your Request for Advice


Our File No. A-04-128

Dear Mr. Fraser:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION


Even though you are precluded from participating in decisions of the El Dorado Irrigation District (“EID”) relating to the provision of water to the Shingle Springs Rancheria, may you nevertheless sign a Tolling Agreement in your capacity as a Director of the district in order to allow the district the opportunity to avoid litigation with the Rancheria?

CONCLUSION


Yes.  Because your participation is legally required in order for the District to execute the Tolling Agreement, you may sign the tolling agreement in your official capacity as a director of the district.  This exception is limited to executing the tolling agreement, however, and does not allow participation in other matters about which you have already obtained advice from this office.

FACTS


In March of 2002, you were issued advice relating to a potential conflict of interest which arose as a result of your position as a director on the El Dorado Irrigation District Board of Directors.  (See Fraser Advice Letter No. A-02-054.). 


According to your letter requesting that advice, your home was within a relatively short distance from the proposed Shingle Springs Rancheria, and it was concluded that you could not make or participate in the making of any decisions relating to the EID providing water to the rancheria. 


Recently, counsel for the Shingle Springs Band of Miwok Indians contacted the general counsel for the EID indicating their intent to possibly commence litigation relating to the water supply question.  The EID general counsel for the Shingle Springs Rancheria agreed to propose a tolling agreement, which on the part of the El Dorado Irrigation District, would require the endorsement of each director.  Under the tolling agreement, any statute of limitations applicable to the Rancheria’s causes of action against the EID and the EID directors would stop running for a specified period of time in order to allow for a possible resolution of the Rancheria’s water dispute.  The tolling agreement proposed by the Rancheria and already signed by the Rancheria, the EID and several EID Directors, contemplates that each potential defendant (including the individual EID Directors) must sign the agreement in order for the tolling agreement to apply to such potential defendant.  


You need clarification as to whether you would be precluded from signing the tolling agreement as a member of the El Dorado Irrigation District or in your individual capacity.  

ANALYSIS


You were advised in March of 2002 that you could not vote on whether additional water supplies would be made available to the Shingle Springs Rancheria (Rancheria) because of the proximity of your home to the Rancheria.  (Fraser Advice Letter, supra.) In your current request, you do not ask for reconsideration of that advice and nothing we advise herein should be taken as a revision of the particular advice in that letter.  


Rather, you ask whether you may execute the tolling agreement described above.  Your agency has acquired legal advice that you may execute the tolling agreement as a director because your participation is “legally required” in order for the district to proceed. 


As you may be aware, the “legally required participation” is an exception to the conflict-of-interest rules which, generally speaking, allows public officials to participate in governmental decisions even though the public official already is found to have a conflict of interest in the decision.  Because this is an exception to rules otherwise intended to preclude the public official’s participation, application of the “legally required” exception is very limited.  

Section 87100 contains the prohibition against conflicts of interest.  Section 87101, addressing the legally required participation exception, states:

“Section 87100 does not prevent any public official from making or participating in the making of a governmental decision to the extent his participation is legally required for the action or decision to be made. The fact that an official’s vote is needed to break a tie does not make his participation legally required for purposes of this section.” 


Regulation 18708 (copy enclosed), interpreting section 87101, states in pertinent part:

“(c) This regulation shall be construed narrowly, and shall:

“(1) Not be construed to permit an official, who is otherwise disqualified under Government Code section 87100, to vote to break a tie.

“(2) Not be construed to allow a member of any public agency, who is otherwise disqualified under Government Code section 87100, to vote if a quorum can be convened of other members of the agency who are not disqualified under Government Code section 87100, whether or not such other members are actually present at the time of the disqualification.

“(3) Require participation by the smallest number of officials with a conflict that are ‘legally required’ in order for the decision to be made. A random means of selection may be used to select only the number of officials needed. When an official is selected, he or she is selected for the duration of the proceedings in all related matters until his or her participation is no longer legally required, or the need for invoking the exception no longer exists.”

As can be seen from the regulation, the exception is to be applied narrowly.  In essence, the exception may only be applied only if there are too few councilmembers remaining without conflicts of interest to legally make a decision.  (See, e.g., Kimbrell Advice Letter, No. A-97-201.)  Even here, however, as the regulation makes clear, the lack of a quorum must arise because of a conflict of interest in the missing potential votes – abstention or absence for other reasons is generally insufficient to invoke the exception.  (See Kimbrell, supra.)


According to the terms of the proposed agreement, any party who does not sign the agreement is not bound by the agreement nor benefited by it.  According to the agreement, Rancheria shall not be barred from filing any lawsuits, provided that the lawsuit does not name a signatory of the agreement.


We emphasize that the Commission, when it renders advice, is not a finder of fact.  (In re Oglesby (1975) 1 FPPC Ops. 71; § 83114.)  Thus, we do not exercise independent legal judgment on the legal effect of the tolling agreement that you have provided.  
Instead, we rely on your representation and the representation of your legal counsel that states that effect of the language discussed above is to require your signature in order for the tolling agreement to be effective as to you in your official capacity.  Under the agreement, in the circumstances presented with respect to decisions concerning your agreement to abide by the terms of the agreement in your official capacity as a director, no one other than you can make that decision and sign the agreement for you.  
Accordingly, and limited to the specific circumstances of your situation, we conclude that your participation as a Director in the tolling agreement is legally required.
   We caution, however, that your participation in this decision is limited to the circumstances of determining whether to sign the tolling agreement and extends to no other governmental decisions regarding Rancheria in which you may have a conflict of interest.  

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
C. Scott Tocher



Counsel, Legal Division

CST:jg

Enclosure

I:\AdviceLtrs\04-128
�  Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  All statutory references are to the Government Code unless otherwise indicated.


�  Please see the enclosed copy of regulation 18708 for further information regarding your obligations regarding disclosure of the conflict of interest prior to your participation.





