





August 20, 2004November 9, 2015
Alix A. Rosenthal

Meyers, Nave, Riback, Silver

& Wilson

555 12th Street, Suite 1500

Oakland, CA 94607

Re:
Your Request for Advice


Our File No.   A-04-138
Dear Ms. Rosenthal:


This letter is in response to your request on behalf of Councilmember Elida Malick for the Town of Plymouth for advice regarding the conflict-of-interest provisions                      of the Political Reform Act (the “Act”).
  Please note that that Commission does not provide advice relating to past conduct.  (Regulation 18329(b)(8)(A), copy enclosed.)
QUESTION


May Councilmember Malick participate in a decision related to a municipal services agreement in which the Town of Plymouth will provide water, sewer, police and fire services to a nearby casino?
CONCLUSION

If it is not reasonably foreseeable that the decision will result in a material financial effect on any of her economic interests, she will not have a conflict of interest and may participate in the decision.  (See discussion.)


FACTS


The Plymouth Town Council has been asked to participate in decisions related to the development of a casino near the town, portions of which may be annexed to fall within the town limits. Specifically, the council will be making decisions related to a municipal services agreement in which the town may agree to provide water, sewer, police and fire services to the casino.


Councilmember Malick owns (more than a 10% ownership interest) and operates a veterinary clinic.  This clinic is a small business meeting the criteria of regulation 18705.1(c)(4).  The clients of the clinic are individuals.

In addition, Councilmember Malick has a leasehold interest in the commercial property which she uses for the clinic.  This property is located within 500 feet of the proposed casino site.  The five-year lease term for the property runs from February 2001 though February 2006.  The total lease value is more than $2,000.   


Councilmember Malick also provides the following information pertaining to her lease:
A)  Termination Date of Lease:  The lease is a fixed term of five years, with two additional five-year options.  The options to extend are not revocable by the landlord for any reason except if the tenant is “in default of any monetary or material non-monetary provision of this Lease ….” 
B) Amount of Rent:  Under the terms of the lease, the rental amount is $14,688.00 per year, payable in monthly installments, to be increased annually with any increase in the Consumer Price Index as identified in the lease.  The same terms will apply to any 5-year term extension of the lease.  
C) Value of Councilmember Malick’s Right to Sublease:  Under the terms of the lease agreement, the council member may sublease the property with the landlord’s written consent, which may not be unreasonably withheld.  The council member would owe the landlord 50% of the sublease’s rental amount that exceeds the base rental amount.  
D) Legally Allowable Use or Current Use of the Property:  The clinic property is currently outside of the town limits and within the jurisdiction of Amador County. It is zoned for heavy commercial use (C2 designation), and the allowable uses include that of a veterinary hospital or clinic as it is currently used. 
E) Use or Enjoyment of Property:  The council’s decisions relating to the casino do not relate to any improvements to the neighborhood which will impact the council member’s veterinary clinic, and no new services are planned for the area.  The development of the casino will not result in a taking of any portion of the council member’s leasehold property, nor will it result in any demolition or modification of the property.  
Councilmember Malick does not foresee any change to the clinic’s zoning designation or the legal uses of the property as a result of the casino project because the clinic is outside of the town’s jurisdiction, and the city council’s decisions will be limited to matters related to a municipal services agreement.  

In anticipation of future development, the highway which serves the leased property has already been improved, and the clinic property has its own water supply and septic system.  There is no reason that these services would change with the development of a casino nearby.

ANALYSIS

The primary purpose for the conflict-of-interest provisions of the Act is to ensure that “[p]ublic officials, whether elected or appointed, perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Determining whether a conflict of interest exists under section 87100 requires analysis of the following steps as outlined below.
  

Steps One and Two:  Is Elida Malick considered a “public official” making, participating in making, or influencing a governmental decision?
As a council member for the Town of Plymouth, Elida Malick is a “member, officer, employee or consultant of a state or local government agency” and is, therefore, a public official subject to the conflict-of-interest provisions of the Act.  (Section 82048; regulation 18701(a).)

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (See regulation 18702.1.)

Councilmember Malick will “make a governmental decision” if she votes on the municipal services agreement decision.  Additionally, if Councilmember Malick engages in any of the actions described in enclosed regulations 18702.2 and 18702.3 with regard to this decision, she will “participate in making” or “influence” the decision.  

Step Three:  What are Councilmember Malick’s economic interests — the possible sources of a conflict of interest?
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (section 87103; regulation 18703.5).


“Interest in real property” includes:

“ … any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family if the fair market value of the interest is two thousand dollars ($2,000) or more.  Interests in real property of an individual includes a pro rata share of 
interests in real property of any business entity or trust in which the individual or immediate family owns, directly, indirectly or beneficially, a 10‑percent interest or greater.”  (Section 82033.)
The terms “interest in real property” and “leasehold interest” as used in section 82033 do not include a month to month tenancy.  (Regulation 18233.)  


Councilmember Malick has an economic interest in the leased property on which her veterinary clinic is located because she has an interest of $2,000 or more in this leasehold interest.

Presumably, she also has an investment of $2,000 or more in her veterinary clinic.  Therefore, she also has an economic interest in this business entity.  In addition, she has an economic interest in each of her clients from whom she has received income aggregating to $500 or more within 12 months prior to the time the decision will be made.

You have not provided information regarding any other economic interests of Councilmember Malick.  For purposes of this letter, we assume that she has no other economic interests relevant to the decision you have identified.

Step Four:  Are Councilmember Malick’s economic interests directly or indirectly involved in the governmental decision?

Leasehold Interest
Real property in which a public official has an economic interest is directly involved in a governmental decision if any part of the real property is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision.  (Regulation 18704.2(a)(1).)

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  All statutory references are to the Government Code unless otherwise indicated.


�  These questions are based on the Act’s conflict-of-interest analysis provided at regulation 18700(b).  


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at section 82029 as an official’s spouse and dependent children.





