





August 5, 2004
Marshall S. Rudolph
Office of the County Counsel

Post Office Box 2415

Mammoth Lakes, CA 93546

Re:
Your Request for Advice


Our File No.  A-04-144
Dear Mr. Rudolph:


This letter is in response to your request on behalf of Mono County Planning Commissioner Rick Kattlemann for advice regarding the conflict-of-interest                      provisions of the Political Reform Act (the “Act”).
  As we discussed on July 12, 2004, you may wish to consider whether Government Code section 1090, the law prohibiting public officials from having an interest in certain contracts within their own agencies  may also be implicated under the circumstances you describe.  The Commission is charged with interpreting and enforcing the provisions of the Act, and may provide advice only with respect to those provisions (section 83114), so we refer you to the Attorney General’s office for questions regarding Government Code section 1090.
QUESTIONS

1.  May Mono County Planning Commissioner Rick Kattlemann (as a sole proprietor) contract with Mono County to prepare watershed management plans for some watersheds in the county?


2.  Is Commissioner Kattlemann disqualified from participating as a planning commissioner in the planning commission’s consideration of the plan?


3.  Would  Commissioner Kattlemann be disqualified from appearing before the planning commission and/or board of supervisors in order to explain the plans and answer questions?

4.  Would Commissioner Kattlemann be disqualified from participating in other county land use decisions by virtue of the income he receives from the county under the contract?

CONCLUSIONS

1.  The Act does not prohibit Commissioner Kattlemann from contracting with Mono County.  The Act would prohibit the commissioner from making, participating in making, and influencing the decision on the contract.

2.  Commissioner Kattlemann may not make, participate in making, or influence the planning commission’s consideration of the watershed plans he prepares if those decisions will have any financial effect on him.

3.  Commissioner Kattlemann would not be prohibited from appearing before the planning commission and/or board of supervisors in order to explain the plans and answer questions, so long as the decisions are implementation decisions and do not financially effect what he will receive under the contract.  In the case of nonimplementation decisions, the commissioner may appear in the same manner as any other member of the general public before the his own agency in the course of its prescribed governmental function to represent his personal interests in a business entity wholly owned by the official or members of his or her immediate family. 

4.  Commissioner Kattlemann may participate in other county land use decisions, despite the payments from the county, so long as he does not have any other economic interests that will be affected by the decisions.  

FACTS


Rick Kattlemann is a hydrologist with knowledge and experience related to Mono County’s watersheds. He performs consulting work as a sole proprietor.  He is also one of the county’s planning commissioners. The county intends to prepare watershed management plans for some of the watersheds in the county, and the county would like to contract with Rick Kattlemann as a consultant to assist it in preparing such plans. A watershed management plan is a type of planning tool which could be used by the county and other interested parties in making future policy decisions regarding water usage and management.  Compensation under the contract would exceed $500.  The proposed watershed management plans, prepared by or with Mr. Kattlemann’s assistance, would be submitted to the planning commission for review, comment, and possible recommendation before going to the board of supervisors for consideration and final approval.

ANALYSIS


A public official may not make, participate in making, or in any way attempt to use his or her official position to influence a governmental decision in which the official knows, or has reason to know, that he or she has a financial interest. (Section 87100.) The Commission has adopted a standard eight-step analysis for deciding whether an official has a disqualifying conflict of interest. (Regulation 18700, subdivisions (b)(1) - (8).)
1.   Is Mr. Kattlemann a public official?


The conflict-of-interest provisions apply only to public officials. (Section 87100.) As a planning commissioner, Mr. Kattlemann is a public official under the Act. (Section 82048.)
 

2.  Will Commissioner Kattlemann be making, participating in making, or influencing a governmental decision?
 

The Act’s conflict-of-interest provisions apply only where a public official is making, participating in making, or is in any way attempting to use his or her official position to influence a governmental decision in which he or she knows or has reason to know the official has a financial interest. (Section 87100.)

The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision, and which also provide certain exceptions. (Regulations 18702-18702.4.)
 

A public official “makes a governmental decision,” when the official, acting within the authority of his or her office or position, votes on a matter, appoints a person, obligates or commits his or her agency to any course of action, enters into any contractual agreement on behalf of his or her agency, or determines not to do any of these things, unless such determination is made because of his or her financial interest. (Regulation 18702.1(a)(1) - (5).)

A public official “participates in making a governmental decision,” when, acting within the authority of his or her position the official:
 
“(a) Negotiates, without significant substantive review, with a governmental entity or private person regarding a governmental decision referenced in Title 2, California Code of Regulations, section 18701(a)(2)(A);
 
“(b) Advises or makes recommendations to the decisionmaker either directly or without significant intervening substantive review, by:
 
“(1) Conducting research or making any investigation which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision referenced in Title 2, California Code of Regulations, section 18701(a)(2)(A); or
 
“(2) Preparing or presenting any report, analysis, or opinion, orally, or in writing, which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision referenced in Title 2, California Code of Regulations, section 18701(a)(2)(A).” (Regulation 18702.2(a) and (b).)
 

The Commission applies two rules to determine whether a public official is using or attempting to use his or her official position to “influence” a governmental decision. The first rule applies when the governmental decision is before the public official’s own agency, or an agency appointed by or subject to the budgetary control of the official’s agency.  The second applies when the decision is before an agency other than the official’s own agency. You have not provided any facts indicating that this decision would be before an agency other than your own agency.
 
“With regard to a governmental decision which is within or before an official’s agency…the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency. Attempts to influence include, but are not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer.” (Regulation 18702.3(a).)
 
The decisions you describe (the contract with the commissioner and review of the watershed plans he prepares) will be considered decisions before the official’s own agency.  For these decisions, the commissioner will be subject to the broad prohibition that prevents him from communicating with any member, officer, employee, or consultant of the agency about the decision.  

However, the Commission has established several exceptions to this rule, one of which permits an otherwise disqualified official to appear in the same manner as any other member of the general public before the official’s own agency in the course of its prescribed governmental function to represent his personal interests in a business entity wholly owned by the official or members of his or her immediate family. (Regulation 18702.4(b).)

 

Therefore, even though Commissioner Kattlemann might be disqualified from communicating with his agency with regard to the decisions because he is the sole proprietor of his business, he may appear in the same manner as any other member of the general public before the agency, in the course of its prescribed governmental function to represent his personal interests in his business. (Regulation 18702.4(b).) This exception would apply only in those instances where it is clear that the commissioner is not acting in an official capacity.

3.  What are the “economic interests” of the commissioner?

The economic interests that might give rise to a conflict of interest are defined in regulations 18703-18703.5.  The specific economic interests that may apply to the commissioner are described below:
· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b)).  
· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3).  Obviously, if the commissioner obtains the contract, the county will be a source of income.  In some cases, however, where the employer is a local governmental agency, there is no economic interest by virtue of the so-called “government salary” exception.  (See e.g., section 82030.)  
· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (section 87103; regulation 18703.5).  

Investment and Business Position: A “business entity” is defined in section  82005 as “any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or association.”  Assuming that the commissioner’s investment in his business is worth $2,000 or more, the business is considered an economic interest. (Sections 87103(a) and 87103(c).) In addition, pursuant to section 87103(d), the commissioner’s employment with the business also results in the business being an economic interest.

Source of Income:   The business is also considered a source of income to the commissioner if he receives $500 or more from the business.  In addition, should the commissioner obtain the contract, the county will also be considered a source of income for conflict-of-interest purposes.  

Personal Financial Effect:  In addition to the economic interests separately listed in section 87103, a public official always has an economic interest in his or her personal finances, and may have a conflict of interest in any decision foreseeably resulting in an increase or decrease in the personal expenses, income, assets or liabilities of the official or his or her immediate family. (Regulation 18703.5.) 
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	





