





August 3, 2004
Dominic Dutra
Councilmember, City of Fremont

539 Barcelona Drive
Fremont, CA  94539
Re:
Your Request for Informal Assistance

Our File No.  I-04-148
Dear Mr. Dutra:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Because your request does not regard an actual upcoming decision, we are treating your request as one for informal assistance only.
  
QUESTION


If you represent a buyer as the buyer’s commercial real estate broker in the acquisition of a commercial property located in one of the City of Fremont’s historic redevelopment areas, will you have a conflict of interest prohibiting you from participating in decisions of the city council regarding the redevelopment area?
CONCLUSION


Those persons, including business entities, who become sources of income, whether through commission or otherwise, of $500 or more to you will also become economic interests of yours. We cannot say at this time whether you will have a conflict of interest in a particular project decision by virtue of your involvement as a real estate broker in the sale of real property within the city.  This determination depends on the facts of the sale and the nature of the particular governmental decision.  Set forth below is a general discussion of when an economic interest might trigger your disqualification from a particular governmental decision regarding the redevelopment area.
FACTS


In addition to being a council member for the City of Fremont, you are a real estate broker employed by Prudential Real Estate (“Prudential”).  You have no investment interest, however, in Prudential.  As a broker, your income is derived through commissions although the payments to you issue directly from Prudential.  As Prudential’s employee, you have the opportunity to represent a buyer
 as the buyer’s commercial broker in the acquisition of a commercial property situated in the heart of the City of Fremont’s historic redevelopment area (“RDA”), an area on which the city council regularly makes decisions, including investing RDA funds for revitalization purposes.  At this time, most projects have been allocated funds and are now in the planning stages.
ANALYSIS


The Act’s conflict-of-interest rules prohibit a public official from making, participating in making, or using his or her official position in any way to influence a governmental decision in which the official knows, or has reason to know, that he or she has a “financial interest.” (Section 87100.)  Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family” or on any of the official’s economic interests.  To determine whether a public official has such a “conflict of interest” in a governmental decision, the FPPC has developed a standard, eight-step analysis outlined at subdivisions 1 through 8 of regulation 18700(b).  A review of this standardized analysis will assist in determining when, if at all, you may find yourself faced with a conflict of interest.

Steps 1. & 2. Are you a public official making, participating in making, or influencing a 
governmental decision?
The conflict-of-interest prohibitions apply only to public officials. As a member of the City of Fremont City Council, you are a public official. (Section 82048; regulation 18701(a).)  As a council member, unless you are disqualified under the conflict-of-interest provisions, you will make, participate in making, or use your official position to influence governmental decisions concerning the RDA. (Regulation 18702.1(a)(1).) 

Step 3. What are your economic interests?


The economic interests which might give rise to a conflict of interest are defined in regulations 18703-18703.5.  Your letter contains questions regarding the possible economic interests described below:
Business Entity

A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $2,000 or more (section 87103(a); regulation 18703.1(a)); or of which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b).) You are employed by Prudential, a real estate brokerage company.  Therefore, Prudential is a business entity which is an economic interest to you.  


Sources of Income


A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision.  (Section 87103(c); regulation 18703.3.)  

In addition to the above, special rules apply to identify sources of income which are economic interests of a public official’s when the official receives commission income.  Insofar as it relates to your circumstances, regulation 18703.3(c) identifies these sources of income as follows:
“(1) ‘Commission income’ means gross payments received by a public official as a result of services rendered as a broker, agent, or other salesperson for a specific sale or similar transaction. Commission income is received when it is paid or credited.

(2) The sources of commission income in a specific sale or similar transaction include for each of the following:

                                        ¶…¶

(B) A real estate broker:

(i) The person the broker represents in the transaction;

(ii) If the broker receives a commission from a transaction conducted by an agent working under the broker’s auspices, the person represented by the agent;

(iii) Any brokerage business entity through which the broker conducts business; and

(iv) Any person who receives a finder’s or other referral fee for referring a party to the transaction to the broker, or who makes a referral pursuant to a contract with the broker.”

Any of the foregoing persons who provide you, when acting in your capacity as a real estate broker, with income which aggregates to $500 or more within 12 months prior to a particular governmental decision will be an economic interest of yours.
Real Property

Although a public official has an economic interest in real property in which he or she has a direct or indirect interest
 of $2,000 or more (section 87103(b); regulation 18703.2), a real estate broker representing others in the sale or purchase of real property does not obtain an interest in the real property which is the subject of the transaction, solely by reason of his or her involvement as a representative in that transaction.  Because we have no facts to indicate that you have a real property interest in the RDA, we will not pursue this line of inquiry further.

In addition to the economic interests described above, every public official has an economic interest in his or her personal finances.  Generally speaking, a governmental decision will have a material effect on an official’s personal finances if the decision will result in the personal expenses, income, assets, or liabilities of the official (or his or her immediate family) increasing or decreasing by $250 or more in any 12-month period.  (See Section 87103, and regulations 18703.5 and 18705.5.)  

Step 4. Will these economic interests be directly or indirectly involved in the decision?


The next step is to determine whether your economic interests will be involved directly or indirectly in the decision. (Regulation 18700(b)(4).)  Because an actual governmental decision is required in order to analyze this question, we can only provide general information on how the process works.
  

For governmental decisions which affect sources of income, the standards set forth in regulation 18704.1(a) apply.  Regulation 18704.1(a) states:
 

“(a) A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by agent:
 
(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;
 
(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”

Thus, the question which determines whether a source of income is directly or indirectly involved is whether the source of income is a named party in, or the initiator or subject of, the proceedings in which these decisions will occur. Unless the answer to this question is in the affirmative with respect to a person who is a source of income to you, that person is deemed to be indirectly involved in decisions regarding the RDA. (Regulation 18704.1(b).)  
Finally, a public official or members of the official’s immediate family are deemed to be directly involved in any governmental decision which has any financial effect on the official or immediate family members.  (Regulation 18704.5.)

Steps 5. & 6. What are the applicable materiality standards and is it reasonably foreseeable that the financial effects of the governmental decisions upon your economic interests will meet this materiality standard?

A conflict of interest may arise only when the reasonably foreseeable financial effects of a governmental decision on a public official’s economic interests are material. (Regulation 18700(a).)  Different standards apply to determine whether a reasonably foreseeable financial effect on an economic interest will be material, depending on the nature of the economic interest and whether that interest is directly or indirectly involved in the agency’s decision.  

Direct Involvement

Regulation 18705.3(a) sets forth the materiality standards for persons directly involved in a governmental decision who are sources of income.


“(a) Directly involved sources of income. Any reasonably foreseeable financial effect on a person who is a source of income to a public official, and who is directly involved in a decision before the official’s agency, is deemed material.”


An effect upon economic interests is considered “reasonably foreseeable” if there is a substantial likelihood that it will occur. (Regulation 18706(a).)  A financial effect need not be certain to be considered reasonably foreseeable, but it must be more than a mere possibility. (In re Thorner (1975) 1 FPPC Ops. 198.)  As an example, if the decision regarded investing funds in the RDA and would involve paying a sum of money to the buyer who is a source of income to you, the financial effect on the buyer would certainly meet the reasonably foreseeable standard.

Finally, a public official or members of the official’s immediate family are deemed to be directly involved in any governmental decision which has any financial effect on the official or immediate family members.  (Regulation 18704.5)  Effects on an official’s personal finances are material as stated in regulation 18705.5, which provides in pertinent part:

“(a)  A reasonably foreseeable financial effect on a public official’s personal finances is material if it is at least $250 in any 12‑month period.  When determining whether a governmental decision has a material financial effect on a public official’s economic interest in his or her personal finances, neither a financial effect on the value of real property owned directly or indirectly by the official, nor a financial effect on the gross revenues, expenses, or value of assets and liabilities of a business entity in which the official has a direct or indirect investment interest shall be considered.”


Indirect Involvement


For economic interests in business entities indirectly involved in a decision, including business entities which are sources of income to an official, the materiality standard is given at regulation 18705.1(c), enclosed.  The materiality thresholds in this regulation vary with the size of the business entity.  For example, under regulation 18705.1(c)(4), the financial effect of a governmental decision on a relatively small business in which a public official has an interest and which is indirectly involved in the governmental decision is material if it is reasonably foreseeable that:
“(A) The governmental decision will result in an increase or decrease in the business entity's gross revenues for a fiscal year in the amount of $20,000 or more; or,
(B) The governmental decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $5,000 or more; or,
(C) The governmental decision will result in an increase or decrease in the value of the business entity's assets or liabilities of $20,000 or more.”
Regulation 18705.3(b)(3) provides the materiality standards for sources of income who are natural persons (“individuals”) rather than business entities, as follows:

“(3) Sources of income who are individuals.  The effect of a decision is material as to an individual who is a source of income to an official if any of the following applies:

(A) The decision will affect the individual's income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or  (B) The decision will affect the individual’s real property interest in a manner that is considered material under Title 2, California Code of Regulations, section 18705.2(b).”

Once a public official has determined the materiality standards applicable to each of his or her economic interests, the next step is determining whether it is “reasonably foreseeable” that the standard will be met.  A material financial effect on an economic interest is “reasonably foreseeable” if it is substantially likely that one or more of the materiality standards will be met as a result of the governmental decision. (Regulation 18706(a).) An effect need not be certain to be considered “reasonably foreseeable,” but it must be more than a mere possibility. (In re Thorner (1975) 1 FPPC Ops. 198.) 
Ultimately, whether a material financial effect is foreseeable at the time a decision is made depends on facts and circumstances peculiar to each case. (In re Thorner (1975) 1 FPPC Ops. 198.)  Because the Commission does not act as a finder of fact in providing advice (In re Oglesby (1975) 1 FPPC Ops. 71), the foreseeability of a particular financial effect is a determination that must be left, in most instances, to the informed judgment of the public official.  

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  


	


	�  Informal assistance does not confer the immunity provided by a Commission opinion or formal written advice. (Regulation 18329(c)(3), copy enclosed.) 





	� These facts reflect additional information you provided in our telephone conversation of July 29, 2004.





	�  You are unsure whether the prospective buyer would be an individual or a business entity and would prefer that any guidance take into consideration either eventuality.  





	�  An indirect investment or interest in real property means, among other things, any real property owned by a business entity in which the official owns directly, indirectly, or beneficially a 10-percent interest or greater. (Section 87103.)








