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August 2, 2004
Kristin S. Stergakos

Alt & Associates

18010 Skypark Circle, Suite 200

Irvine, CA 92614

Re:
Your Request for Informal Assistance

Our File No.   I-04-149
Dear Ms. Stergakos:


This letter is in response to your request for guidance on behalf of Planning Commissioner Katrina Foley, a city council candidate, regarding provisions of the Political Reform Act (the “Act”).
  Because your question is general in nature and does not offer detailed information concerning an actual decision before the planning commission, we provide you with informal assistance.
  
QUESTION


Under what circumstances will separate contributions from a business entity and an individual employee of that business be aggregated to reach the disqualification threshold of section 84308?
CONCLUSION


Contributions from a business entity and an individual employee of that business will be aggregated together, potentially disqualifying Commissioner Foley under section 84308, when one of these parties directs and controls the contribution of the other.  Without more specific information on these parties and their activities, we cannot offer more particularized advice.  

FACTS


You are the treasurer for Katrina Foley, a city council candidate who is currently serving on the city’s planning commission.  You understand that, under section 84308, the candidate may not participate in any decision on a permit or license application before the planning commission if any party to or participant in that proceeding has contributed more than $250 to the candidate within 12 months prior to the proceeding.  Your question grows out of the following circumstance, which you anticipate will occur during the next year; a company will institute a proceeding before the planning commission, seeking a permit for a redevelopment project.  Both the company and an employee of the company will have contributed $249 to the candidate within 12 months prior to this proceeding.  
ANALYSIS


Section 84308 disqualifies an “officer” of a public agency, who is a candidate for elective office, from participating in decisions affecting his or her campaign contributors.  The law disqualifies the officer from participating in certain proceedings if he or she has received campaign contributions of more than $250 from a “party,” “participant,” or their agents, within the 12 months preceding the decision.  The law also requires disclosure on the record of all campaign contributions received from these persons during that period.  Your account of the facts presupposes that Commissioner Foley is an “officer” subject to the provisions of section 84308, that the permit application is a “proceeding” governed by section 84308, and that contributions from the applicant company and its employee, taken together, will exceed $250 within the 12 months immediately preceding the decision.  Thus, under the circumstances you describe, Commissioner Foley will be disqualified from taking part in the anticipated proceeding if the contributions of the company and its employee are counted together (or “aggregated”) to determine the disqualification threshold of section 84308.  

We have long advised that if one person “directs and controls” the contributions of two or more persons, the contributions of all will be aggregated to determine whether the recipient candidate is disqualified from taking any part in a proceeding governed by section 84308.  (See, e.g. Breckenridge Advice Letter, No. I-94-126.)  This rule is an interpretation of the statutory reference to “agents,” designed to inhibit circumvention of the law through the use of intermediaries.  
The term “directs and controls” is used to explain similar aggregation rules elsewhere in the Act, most notably in section 85311, to deter circumvention of contribution limits.  This provision was originally drafted in 1995 by Commission staff as regulation 18225.4, outlining the circumstances under which independent expenditures would be aggregated.  It was accompanied by a parallel regulation, repealed in the aftermath of Proposition 208, which governed the aggregation of contributions.  Regulation 18225.4 was then codified by Proposition 34 as section 85311, to safeguard the contribution limits introduced by that measure.  
These two regulations and the new statute were designed to “codify” two 1976 Commission Opinions, In re Lumsdon 2 FPPC Ops. 140, and In re Kahn 2 FPPC Ops. 151 (copies enclosed), which generally set out the Commission’s views on the aggregation of contributions.  These opinions also inform our longstanding advice on the aggregation of contributions under section 84308.  Thus even though section 85311     and regulation 18225.4 do not formally govern the interpretation of section 84308,        the Commission’s rules on aggregation are consistent throughout the Act, and you may consult these provisions, along with the opinions mentioned above, for guidance on the aggregation of contributions under section 84308.  
You will note that there are few hard and fast rules in this area, since the Commission recognized that questions of agency and coordinated activity depend heavily on facts and circumstances peculiar to each individual case.  It is precisely for this reason that we are unable to give you specific advice on your inquiry into a general rule that applies when an employer and an employee each contribute $249 to a candidate.  If the employee made the contribution at the instance or suggestion of the employer, for example, we would likely conclude that the employer directed and controlled the contribution, such that the contributions would be aggregated together to disqualify Commissioner Foley.  If the person who made the contribution decision for the company also happened to be the employee whose individual contribution was at issue, we would most likely reach the same conclusion – as the final sentence of section 84308(d) provides in similar cases.  But if employer and employee act completely independently of each other in making their contributions, we would conclude that the contributions should not be aggregated.  

We hope that review of the enclosed Commission opinions, and of the statutes and regulations applying the Commission’s logic in analogous areas, will equip Commissioner Foley to accurately assess her obligations if and when she faces a question under section 84308.  If she wishes more concrete assistance from the Commission at that time, we would be pleased to accommodate her.        

         If you have other questions on this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Lawrence T. Woodlock



Senior Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  Informal assistance does not confer the immunity provided by a commission opinion or formal written advice.  (Regulation 18329(c)(3), copy enclosed.)





