





August 31, 2004
John C. Spencer

Post Office Box 912

Grass Valley, CA 95945

Re:
Your Request for Informal Assistance

Our File Nos.  I-04-161 and I-04-162

Dear Mr. Spencer:


This letter is in response to your two requests for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Because both requests for advice arrived at the Fair Political Practices Commission (“Commission”) at approximately the same time and both refer to possible conflicts of interest stemming from your position as a planning commissioner for the County of Nevada, we have combined both letters in our response.  Since your question is general in nature, we are treating your request as one for informal assistance pursuant to regulation 18329.
  Further, the Commission does not provide advice relating to past conduct. (Regulation 18329(b)(8)(A).)
QUESTIONS
1. Will the income your land surveying business has received from an engineering consultant prevent you from reviewing and approving projects related to a subdivision whose owners have hired the same engineering consultant?
2.  In your professional capacity as a licensed land surveyor, may you represent a client of your business before the County of Nevada Board of Supervisors?

CONCLUSIONS
1. If decisions before the planning commission on the review and 
approval of projects related to the subdivision will have a reasonably 
foreseeable material financial effect on the engineering consultant, you 
will not be able to participate in the decision.  In the “Analysis” section of 
this letter, we have provided guidelines to assist you in determining what 
would constitute a reasonably foreseeable material financial effect on this 
source of income to your business.
2. Yes, you may represent clients before agencies and boards if the following three requirements are met:
 

a. You are not appearing before your own agency;



b. The agency you appear before is neither under the budgetary nor 

appointive control of your agency; and,



c. You do not act or purport to act in an official capacity as a 


member of your agency.
FACTS


You are currently an appointed planning commissioner for the County of Nevada and a candidate for a position on the County of Nevada Board of Supervisors.  You are also a licensed land surveyor and sole proprietor of a land surveying business located within the county.  Most of the professional work you perform is on projects that do not come before the planning commission. Your smaller projects come before the zoning administrator for review and approval. The zoning administrator is the level of review below (and not part of) the planning commission.  The zoning administrator is a one-person body comprised of the planning director.


A certain subdivision project has come before the planning commission for preliminary review a few times in the last year.  It has come to your attention that the owners have hired a new engineering consultant for their subdivision design and this new consultant has been a source of income to your land surveyor business of more than $500 in the past 12-month period.  In a month or so, this project will again come before the planning commission for review and possible approval. 

As pertinent to your second question, recently, you represented a client on a minor land division before the zoning administrator. The project was given conditional approval and your client had a problem with a few of the conditions that were applied.  There is an appeal process before the board of supervisors, and within the appeal period you will prepare an appeal to the board of supervisors and represent your client on appeal. Your approval bodies consist of the zoning administrator, planning commission, and the board of supervisors. The board of supervisors hires and fires department heads and appoints the planning commissioners.


The supervisor who appointed you to the planning commission resigned his office a few months ago due to health reasons. You are currently running for his seat on the board of supervisors in the upcoming November election.
ANALYSIS


The Act’s conflict-of-interest rules prohibit a public official from making, participating in making, or using his or her official position in any way to influence a governmental decision in which the official knows, or has reason to know, that he or she has a “financial interest.” (Section 87100.)  Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family” or on any of the official’s economic interests.  To determine whether a public official has such a “conflict of interest” in a governmental decision, the FPPC has developed a standard, eight-step analysis outlined at subdivisions 1 through 8 of regulation 18700(b).  A review of this standardized analysis will assist in determining when, if at all, you may find yourself faced with a conflict of interest.


Step 1.  Are you a public official?


The Act’s conflict-of-interest provisions apply only to “public officials.” (Sections 87100, 87103; regulation 18700(b)(1).)  “Public official” is defined as “every member, officer, employee or consultant of a state or local government agency ....” (Section 82048.)  A “local government agency” means a county, city or district of any kind, including any county board or commission. (Section 82041.)  As a planning commissioner for the County of Nevada, you are a “public official” for purposes of the Act (see sections 82041 and 82048), and the conflict-of-interest rules apply to you.

Step 2.  Are you making, participating in making, or using your official 
position to influence governmental decisions?


The Act’s conflict-of-interest provisions apply only where a public official “make[s], participate[s] in making or in any way attempt[s] to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.” (Section 87100; regulation 18700(b)(2).)  The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision, and which provide certain exceptions to these actions. (Regulations 18702-18702.4.)
Making or Participating in Making a Governmental Decision


A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decision-maker regarding the governmental decision. (Regulation 18702.2.)  When, as a planning commissioner, you review a subdivision project for possible approval, you will be making a governmental decision.

 

Using Your Official Position to Influence a Governmental Decision


In your second question, you raise issues concerning “influencing” a governmental decision.  When you act in your private capacity and not within the authority of your position as planning commissioner, you will not be “making” or “participating in making” a governmental decision when engaged in representing your client before the board of supervisors. 

There are two rules used to determine whether a public official is using or attempting to use his or her official position to influence a governmental decision. The first rule applies when the relevant governmental decision is within or before the public official’s own agency,
 or an agency appointed by or subject to the budgetary control of the public official’s agency. (Regulation 18702.3(a).)  In that case,
“. . . the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.  Attempts to influence include, but are not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer.”  (Regulation 18702.3(a).) 


The second rule applies when the relevant governmental decision is within or before an agency not covered by subdivision (a) of regulation 18702.3.  Under this rule:


“…the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official acts or purports to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency.” (Regulation 18702.3(b).)

Thus, either of these two rules could apply, depending upon your situation at the time.  Currently, you are a planning commissioner and we assume that the board of supervisors is neither appointed by the planning commission nor subject to its budgetary control.  If the planning commission does not exercise appointive or budgetary control over the board of supervisors, the two do not comprise a single agency, but are separate agencies for purposes of the Act’s conflict-of-interest rules.  For this reason, regulation 18702.3 does not apply to your proposed appearance to appeal the board of supervisors’ decision on behalf of your client, so long as you are not acting or purporting to act as a member of the planning commission. (Laks Advice Letter, No. A-02-155; Patton Advice Letter, No. I-90-683.)  In this regard, it must be clear to those meeting with you and your client that you are not acting on behalf of the planning commission or your actions may constitute a violation of the Act’s conflict-of-interest regulations.  For example, none of your written communications with the board of supervisors may use stationery with the planning commission’s letterhead.  In the near future, it appears from your letter that you may become a member of the board of supervisors.  In that event you will be prohibited from making any presentations or representing your clients before the board or any agency appointed by or subject to the budgetary control of the board of supervisors, which will no doubt include the planning commission.  

Technical Submissions


In addition, the Commission has recognized an exception for presentation of architectural, engineering, or similar drawings by the official to his or her own agency. As a professional land surveyor, you would fall within this exception.  Pursuant to regulation 18702.4(b):

“(b) Notwithstanding Title 2, California Code of Regulations, section 18702.3(a), an official is not attempting to use his or her official position to influence a governmental decision of an agency covered by that subsection if the official: . . .

(4) Prepares drawings or submissions of an architectural, engineering or similar nature to be used by a client in connection with a proceeding before any agency. However, this provision applies only if the official has no other direct oral or written contact with the agency with regard to the client's proceeding before the agency except for necessary contact with agency staff concerning the processing or evaluation of the drawings or submissions prepared by the official.”

This exception is limited to the preparation of technical documents and does not include the preparation of non-technical documents or other materials. (Rumansoff, supra; Levinger Advice Letter, No. I-88-328.)  Moreover, the exception does not permit you to have any other direct contact with the board of supervisors regarding the client’s project except for necessary contact with board staff concerning the processing or evaluation of the drawings or submissions you have prepared. “Necessary contact” has been narrowly construed to allow an official only to respond to questions from agency staff regarding the evaluation of drawings and submissions relating to their movement through the approval process. (Thomson Advice Letter, No. I-00-239; Holbert Advice Letter, No. I-90-080; McHugh Advice Letter, No. I-89-443; West Advice Letter, No. A-88-413; Levinger, supra.)  Finally, the exception would not allow you to contact staff of the board of supervisors with respect to any drawing or submission prepared by another land surveyor. (Smith Advice Letter, No. A-96- 022.)

Other Contractors or Employees

In your letter, you indicated that you, a sole proprietor land surveyor, do not intend to represent any clients before the board of supervisors, but instead would recuse yourself and have the appeal presented by someone else.  The Act does not prohibit an employee of your firm (or, in the absence of employees, a surveyor with whom you contract) from representing an applicant before the board of supervisors.
 (Novak Advice Letter, No. I-97-365; Wallace Advice Letter, No. A-95-120; Rumansoff Advice Letter, No. I-94-045.)   In this eventuality, although your employee may appear before the board, you must disqualify yourself from making, participating in the making, or influencing the decisions of the board and your employee may not serve merely as an intermediary or vehicle for you to communicate with the board or otherwise influence the decision.  The employee may not contact staff of the board of supervisors or present projects “in your name” nor may you be identified in relation to any project.  In cases where this exception does not apply, you are prohibited from influencing the planning commission.


This advice concludes the analysis of your second question.  The remainder of the letter will concern decisions regarding the engineering client who is the subject of your first question.
 

Step 3. What are your economic interests?


Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (section 87103; regulation 18703.5).



You are the sole owner of a land surveying business.  As such, you have an economic interest in this business entity. (Sections 87103(a) and (d); regulations 18703.1(a) and (b).)  Additionally, under section 82030(a), the income of an individual includes a pro rata share of any income of a business entity in which the individual owns a 10-percent interest or greater.  Because you wholly own the land surveying business, income, defined as $500 or more received in the 12 months prior to a decision, received by this business entity is considered to be income to you.  Based on the facts you have provided, we are able to determine that the engineering consultant is a source of income to you.  In the absence of information regarding any other economic interests, for purposes of this letter, we assume that you have no other economic interests relevant to the decisions identified.

Step 4. Will these economic interests be directly or indirectly involved in the decision?



The next step is to determine whether your economic interests will be involved directly or indirectly in the decision. (Regulation 18700(b)(4).)  For governmental decisions which affect sources of income and business entities, the standards set forth in regulation 18704.1(a) apply.  Regulation 18704.1(a) states:
 

“(a) A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by agent:
 
(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;
 
(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”


Thus, the question which determines whether a business entity or source of income is directly or indirectly involved is whether the source of income is a named party in, or the initiator or subject of, the proceedings in which these decisions will occur.  A person who is a source of income is deemed to be indirectly involved if they do not fall into one of the preceding categories. (Regulation 18704.1(a).)  We will assume, for purposes of this letter, that the engineering consultant will merely perform the duties of advisor and representative for the actual applicant, the owner of the subdivision project.  Accordingly, the engineering consultant would be involved in the governmental decision to approve the subdivision project in a manner similar to retained legal counsel, which we have previously concluded is not the initiator of, or a party to, a proceeding in which legal representation is provided to a client. (Ball Advice Letter, No. I-99-041; Petzold Advice Letter, No. A-96-191.)  As such, the engineering consultant would only be indirectly involved in an application decision before the planning commission regarding the subdivision.
Steps 5. & 6. What are the applicable materiality standards and is it reasonably foreseeable that the financial effects of the governmental 
decisions upon your economic interests will meet this materiality standard?

�  Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  


	�   Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Section 83114; regulation 18329(c)(3), copy enclosed.)  


	� These facts reflect additional information you provided in our telephone conversation of August 3, 2004.





	�   If a public official’s office is listed in section 87200 (“87200 filers” include members of county planning commissions) and he or she has a conflict of interest in a decision noticed at a public meeting, then he or she must: (1) immediately prior to the discussion of the item, verbally identify each type of economic interest involved in the decision as well as details of the economic interest, as discussed in regulation 18702.5, subdivision (b)(1)(B), on the record of the meeting; (2) recuse himself or herself; and (3) leave the room for the duration of the discussion and/or vote on the item.  For closed sessions, consent calendars, absences and speaking as a member of the public regarding personal interests, special rules found in regulation 18702.5, subdivisions (c) and (d) apply. (§ 87105.)  Because you are a member of the Nevada County Planning Commission, these requirements apply to you.





	�  With respect to regulation 18702.3, the Commission will generally treat each public body, even within a single county, as separate public agencies. (Hons Advice Letter, No. I-00-255; Larmore Advice Letter, No. A-00-275; Stout Advice Letter, No. I-88-313, pertaining to cities.)





	�  This would be the case even where the employee uses your firm’s letterhead which includes your name. (Rumansoff, supra.)





	�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official's immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's immediate family, or their agents own directly, indirectly, or beneficially a 10-percent interest or greater.  (Section 87103.) “Immediate family” is defined at section 82029 as an official’s spouse and dependent children. �
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