





September 9, 2004
Elizabeth Conner, Councilmember

City of Arcata

c/o Nancy Diamond, City Attorney

1160 G Street

Arcata, CA 95521

Re:
Your Request for Advice


Our File No.   A-04-166
Dear Ms. Conner:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION


May you participate in a decision to adopt the Land Use Code provisions that pertain to inclusionary zoning?
CONCLUSION

Because a “nexus” exists between a purpose for which you receive income and the decision, you will have a conflict of interest and may not participate in this decision if it is reasonably foreseeable that the decision will result in a financial effect, even a penny’s worth, on your employer.
FACTS


Your incoming correspondence and phone conversations with Commission Counsel have provided these facts:  

In October 2000, the Arcata City Council adopted a revised general plan, “General Plan 2020.”  Under state law, implementation of the general plan occurs through the adoption of an ordinance referred to as the Land Use Code.  The Land Use Code is currently being drafted and reviewed by the Arcata Planning Commission.  It is expected to be brought to the city council for review and action in September 2004.


One of the policies established in General Plan 2020 is to “include inclusionary zoning and/or incentives in the Housing Element” (see General Plan 2020 Implementation Measure LU-7, “Affordable Housing”).  Inclusionary zoning is the concept whereby affordable housing is incorporated throughout all residential zoning districts of the city.  The inclusionary zoning decision will determine the percentage of land set aside for affordable housing and the scope of the inclusionary zoning’s application.  (For example, the inclusionary zoning could apply to 5 or more units, or it could apply to 10 or more units.)  The city council adopted its housing element on March 17, 2004. The housing element specifies that the general plan inclusionary housing and incentives policy be implemented in the Land Use Code. 


You were elected to the council in November 2002, after adoption of General Plan 2020.  Since January 2001, you have been employed by fixed salary as the executive director of the Humboldt Bay Housing Development Corporation (“HBHDC”), a nonprofit benefit 501(c)(3) corporation, and certified by the state Housing and Community Development Department (“HCD”) as a Community Housing Development Organization (“CHDO”).  
The HBHDC’s mission is to acquire, develop, manage and operate housing affordable to low and moderate income households in Humboldt County, the county in which Arcata is located.  According to the HBHDC job description for “Executive Director,” the general function of the executive director is to oversee the corporate duties and staff assuring that all legal and regulatory requirements are met.  The executive director has the duty to maintain positive community relations with government officials, lenders, contractors, media, residents, board of directors and other related parties.  In addition, the executive director is to coordinate and attend meetings with consultants, lenders, contractors, local government officials, and community groups.  Another duty of the executive director is to, in conjunction with the board of directors, execute real estate purchase agreements and escrow.  Finally, the executive director performs other tasks deemed necessary by the board of directors.

HBHDC periodically enters into contracts with the City of Arcata to utilize HCD Home Program Community Development Block Grant (“CDBG”) funds to fulfill its mission statement. It also receives home program funds directly from HCD, and receives private grants, tax credits and technical assistance grants from the U.S. Housing and Urban Development Department (“HUD”), all of which are related to the mission of HBHDC to provide affordable housing.  The total annual revenue of HBHDC for fiscal year 2002 - 2003 was $151,185.

There is one other CHDO within Humboldt County, the Redwood Community Action Agency (“RCAA”), and a local chapter of Habitat for Humanity, both of whom also periodically receive Home Program CDBG funds from the City of Arcata to support the development, operation and management of affordable housing within the City of Arcata as well as the broader region of Humboldt County.


The City of Arcata Housing Element specifically references all three of these entities, (HBHDC, RCAA and Habitat for Humanity) as potential local entities that can assist in the General Plan 2020 policy of implementing inclusionary zoning.   

ANALYSIS

The primary purpose for the conflict-of-interest provisions of the Act is to ensure that “[p]ublic officials, whether elected or appointed, [should] perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.”  (Section 81001(b).)  In furtherance of this goal, section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Determining whether a conflict of interest exists under section 87100 requires analysis of the following questions as outlined below.
  

Questions One and Two:  Are you considered a “public official” and are you making, participating in making, or influencing a governmental decision?
As a member of the Arcata City Council, you are a “member, officer, employee or consultant of a state or local government agency” and are, therefore, a public official subject to the conflict-of-interest provisions of the Act.  (Section 82048; regulation 18701(a).)

A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (See regulation 18702.1.)

You will “make a governmental decision” if you vote on a decision to adopt the Land Use Code provisions that pertain to inclusionary zoning.  Additionally, if you engage in any of the actions described in enclosed regulations 18702.2 and 18702.3 with regard to such a decision, you will “participate in making” or “influence” that decision.  

Question Three:  What are your economic interests — the possible sources of a conflict of interest?
Section 87103 provides that a public official has a “financial interest” in a governmental decision “if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,” or on any of the official’s economic interests, described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $2,000 or more (section 87103(a); regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (section 87103(d); regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (section 87103(b); regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (section 87103(c); regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $340 or more within 12 months prior to the decision (section 87103(e); regulation 18703.4);

· A public official has an economic interest in his or her personal finances, including those of his or her immediate family -- this is the “personal financial effects” rule (section 87103; regulation 18703.5).

Based on the information you have provided, you have an economic interest in your employer, HBHDC.  You have not provided information regarding any other economic interests that you may have.  For purposes of this letter, we assume that you have no other economic interests relevant to the decision you have identified.

Question Four:  Are your economic interests directly or indirectly involved in the governmental decision?

“(a) A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:

  “(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

 “(2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  (Regulation 18704.1(a).)


Because the decision to adopt the Land Use Code provisions was not initiated by HBHDC and HBHDC is neither a named party nor subject of the proceeding, your employer is considered indirectly involved in the decision.
Question Five: What is the applicable materiality standard?

The effect of a decision upon an indirectly involved nonprofit entity which is a source of income to the official and whose gross annual receipts are more than $100,000 but less than or equal to $1,000,000 is material if the following applies:
  “(i)  The decision will result in an increase or decrease of the entity’s gross annual receipts for a fiscal year in the amount of $50,000 or more.

  (ii)  The decision will cause the entity to incur or avoid additional expenses or to reduce or eliminate existing expenses for a fiscal year in the amount of $12,500 or more.

  (iii)  The decision will result in an increase or decrease in the value of the entity’s assets or liabilities in the amount of $50,000 or more.”  (Regulation 18705.3(b)(2)(E).)


In addition, there is also a separate and distinct materiality standard which applies in cases where there is a “nexus” between duties owed to a source of income and to the official’s public agency.  The materiality threshold is understandably much lower when a public official is paid by a private person to accomplish some action that is within the official’s public decision-making authority.  Under the “nexus rule,” “[a]ny reasonably foreseeable financial effect on a person who is a source of income to a public official is deemed material if the public official receives or is promised the income to achieve a goal or purpose which would be achieved, defeated, aided, or hindered by the decision.”  (Regulation 18705.3(c).) (Emphasis added.)  

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  These questions are based on the Act’s conflict-of-interest analysis provided at regulation 18700(b).  


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)  “Immediate family” is defined at section 82029 as an official’s spouse and dependent children.





