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            November 17, 2004
Dennis Zell

Janet Fogarty & Associates

1633 Bayshore Highway, Suite 232

Burlingame, CA 94010

Re:
Your Request for Informal Assistance

Our File No.  I-04-176
Dear Mr. Zell:


This letter responds to your request on behalf of your client Nano Maldonado,  for reconsideration of advice regarding the campaign provisions of the Political Reform Act (the “Act”).
  We provide informal assistance since the current election cycle is over and Mr. Maldonado is enjoined from marketing his billboard to off-premises advertisers.  Until he secures relief from the courts or obtains an “off-premises” permit from Caltrans, there is no basis for departing from our earlier advice.

QUESTIONS
1. Do any laws or regulations enforced by the FPPC prohibit Mr. Maldonado from leasing his billboard space for $10,000 per side per month to a candidate for California Assembly?

2. Assuming the answer to question number 1 is “no,” would Mr. Maldonado have to report any amount as a contribution, or would the $10,000 per side per month cost simply constitute an expenditure of the campaign?

3. For purposes of FPPC reporting, may the fair market value of a billboard that is restricted to noncommercial advertising be established by the highest bid received for the particular lease period, where the use of the billboard has been offered on equal terms to all candidates in the district who have reported that they have raised at least as much as the minimum bid for the billboard?

CONCLUSIONS

In our prior letter (Zell Advice Letter, No. A-04-142) we declined to advise that your client’s willingness to accept the price offered in a candidate “auction” would establish the fair market value for his billboard.  In reviewing this advice, we conclude that we cannot agree with your contention that we should answer your questions based on an assumed fair market value of $10,000 per side per month.
FACTS


You are an attorney representing Nano Maldonado, the owner of a billboard located along Highway 101 in Redwood City.  Mr. Maldonado has been engaged in a dispute with the California Department of Transportation (“Caltrans”) going back to 1991, which is more fully described in a recent opinion published by the United States Court of Appeals for the Ninth Circuit.
  Mr. Maldonado’s dispute with Caltrans grew out of that agency’s denial of his application for a permit to use his Redwood City billboard for off-premises advertising.  Caltrans denied the application because the billboard is located on a portion of Highway 101 classified as a “landscaped freeway” under the California Outdoor Advertising Act (“COAA”), California Business & Professions Code sections 5200-5486.  As pertinent here, COAA sections 5440 and 5442 prohibit billboard advertisements along “landscaped freeways” unless the advertisement is for products or services offered on the premises where the sign is located.  Mr. Maldonado’s attempts to use this billboard without a Caltrans “off-premises” permit led to a state court nuisance action that resulted in a permanent injunction against Mr. Maldonado.
  
Following the state court’s injunction, Mr. Maldonado continued to test the restrictions in the COAA, and has twice been found in contempt of the court’s injunction.  Shortly before filing his constitutional claim in federal court, Mr. Maldonado posted messages on his billboard that he described as “political/religious,” such as “In God We Trust,” “We Pray for World Peace,” and “Help Stop Terrorism.”  He also posted a sign from the nonprofit group Habitat for Humanity.    

The ensuing federal lawsuit alleged that the COAA violates the First Amendment on its face, and as applied to Mr. Maldonado and his various advertisements.  After the trial court dismissed his claims on procedural grounds, Mr. Maldonado appealed to the Ninth Circuit which, on June 4, 2004, reversed the lower court’s dismissal and directed that the claims be tried on their merits. You have not advised us that this trial has been completed, or that Mr. Maldonado has obtained an off-premises permit from Caltrans. 
In your original request for advice on June 22, 2004, you told us that because the state court injunction barred Mr. Maldonado from placing “commercial” advertisements on his billboard, he was hoping to rent the billboard for “noncommercial” (defined as not pertaining to a good or service) political advertising.  Mr. Maldonado’s attempt was based on a notice he sent out to numerous federal, state and local candidates, including representatives of both major political parties, soliciting bids of $10,000 or more per month, which he characterized as a reasonable rate in light of a claimed $30,000 to $40,000 monthly charge to “commercial” advertisers for comparable billboard space.  

Your fundamental question was whether the lease of this space at less than the fair market value for “commercial” advertisers would be classified as an in-kind contribution to a candidate who would pay $10,000 per month – far less than the “commercial” rate.  You observed that the fair market value for your client’s billboard was easily established when the market was “commercial” advertisers, but you expressed uncertainty at how – apart from an “auction” process – your client might establish the fair market value of a billboard restricted to “noncommercial” advertisers due to a legal impairment.  You offered your opinion that the fair market value under the circumstances was “whatever someone was willing to pay,” but indicated that “my client wants an official opinion.”  Our letter in response said:  “We cannot act as the finder of fact.  We cannot advise you that your client’s willingness to engage in this transaction establishes the fair market value for the billboard.”  (Zell Advice Letter No. A-04-142.)
On the following day you submitted a request that we reconsider this position, noting first that the effect of our letter was to abridge your client’s freedom of press, and then that you had not sought a factual determination of fair market value, but were seeking a legal conclusion based on assumed facts. On this latter point, you reiterated that “the billboard space is generally available to anyone at $10,000 per side, per month.”  In a subsequent telephone conversation, I explained the process by which persons seeking advice from the Commission could request reconsideration of prior advice, and I agreed to address your disagreement with our earlier advice, since you told me that your client will consider renting billboard space for campaign advertisements in the future.             
ANALYSIS


In our prior letter, we cited longstanding Commission advice that “[f]air market value is whatever it would cost the candidate or committee to obtain the same or similar goods or services on the open market.”  Because your client effectively conducted an auction among political candidates who might have use for an advertisement on his billboard, you argue that the price offered as a result of this auction establishes a fair market value for campaign advertisements displayed on billboards like the one owned by Mr. Maldonado. But you describe a “market” that is restricted to just one subset of the larger market of billboard advertisers, a limitation on marketability that you attribute to the permanent injunction.  In fact, it appears that the sweep of the injunction extends to all “off-premises” advertisements, including those you characterize as “noncommercial” political advertising. Our unwillingness to comment on your client’s proposed transaction in our prior letter was due to the uncertainties of law and fact generated by your client’s peculiar circumstances.  

In reconsidering our initial unwillingness to agree that a $10,000 bid established  the fair market value of your client’s billboard, we may not overlook the fundamental problem underlying any assumption that an auction among candidates might establish the fair market value of this billboard.  Business & Professions Code section 5350 is the core provision of the COAA relevant to Mr. Maldonado’s difficulties, and it provides that no person shall place any advertising display within 660 feet of a landscaped highway without first having secured a Caltrans permit.  Section 5272 provides exceptions generally applicable to advertisements relating to the owner or occupant of the premises where the billboard is located. As the California appellate court observed, the trial court enjoined Mr. Maldonado “from displaying any advertising on his billboard without permission from Caltrans and generally enjoined him from displaying any on-premises advertising unless it was for business actually conducted on the premises.”  (Maldonado, supra, 86 Cal. App. 4th at 1230.)  The injunction mandates compliance with the COAA, and particularly with sections 5330 and 5272. As long as these statutes and the injunction remain undisturbed, and Mr. Maldonado does not secure a Caltrans permit, there is no lawful “market” for off-premises advertising on this billboard.

We understand that the point of Mr. Maldonado’s ongoing federal court action is to probe the injunction, and underlying law, for First Amendment exceptions that might override Caltrans’ power to regulate the time, place and manner of Mr. Maldonado’s advertisements.  But we cannot comply with your request for advice on a legal question that assumes a “fair market value” for advertising space that cannot lawfully be marketed. We will be happy to address concrete questions regarding the sale of off-premises advertising space to candidates if and when Mr. Maldonado obtains relief from the Ninth Circuit, and/or a permit from Caltrans that enables him to lawfully market this space to such advertisers. As matters now stand, there is no basis for revising our prior advice.  Therefore, we do not alter the conclusions we reached earlier in the Zell Advice Letter, No. A-04-142. 

If you have other questions on this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Lawrence T. Woodlock



Senior Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not confer the immunity conferred by a Commission opinion or formal written advice.  (Regulation 18329(c)(3).) (Copy enclosed.)  


� Maldonado v. Harris, 370 F.3d 945 (9th Cir. 2004).  Our account of the pertinent facts is derived from the information you provided to us in your two requests for advice, augmented by details given in the recently-published Ninth Circuit decision, and from the earlier decision of the California Court of Appeal in People ex rel. Department of Transportation v. Maldonado, 86 Cal. App. 4th 1225 (2001).


�  The California Court of Appeal (supra, 86 Cal. App. 4th at 1228-1229) explained that Mr. Maldonado attempted to circumvent the COAA through the lease of unused office space on the premises while each “lessor’s” advertisement appeared on the billboard.  These advertisers included the Stanford Shopping Center, the Stanford University Athletics Department, the Palo Alto Holiday Inn, Skyway Cellular, and Golden Time Jewelers.  





