





September 8, 2004

Laura McKinney, Deputy City Attorney

City of Berkeley

2180 Milvia Street, Fourth Floor

Berkeley, CA 94704

Re:
Your Request for Advice

Our File No.  A-04-178
Dear Deputy City Attorney McKinney:


This letter is in response to your request for advice on behalf of Berkeley City Councilmember Betty Olds and Planning Commissioner Tim Perry regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  In our telephone conversation of September 3, 2004 you confirmed that  you are authorized to request this advice on behalf of the two officials.


Please note, the Commission will not advise with respect to past conduct.  (Regulation 18329(b)(8)(A).) Therefore, nothing in this letter should be construed to evaluate any conduct which may have already taken place, and any conclusions contained herein apply only to prospective actions.  Our advice is based on the facts presented in your request; the Commission does not act as a finder of fact when it provides advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS


1.  May Councilmember Olds participate in a decision regarding changes to Berkeley’s Creek Preservation Ordinance, despite owning property subject to the ordinance?


2.  May Planning Commissioner Perry participate in a decision on changes to Berkeley’s Landmarks Preservation Ordinance, despite owning property subject to the ordinance?


3.  With respect to the exception in section 87105 and regulation 18702.5, which permits an official to speak as a member of the public regarding his or her personal interests, is this exception limited to the official’s economic interest that will be foreseeably and materially affected by the decision?


4.  Will ten percent of an elected official’s election district constitute a “significant segment” for purposes of the Act?

CONCLUSIONS


1. & 2.  Absent an exception, the council member and commissioner may only participate in the decision so long as there is no reasonably foreseeable material financial effect on their respective economic interests, as discussed below.


3.  Even if a conflict of interest is present, a public official may appear before his or her agency as a member of the general public in the course of its prescribed governmental function in order to represent himself or herself on matters related solely to his or her personal interests, including, but not be limited to:  (a) An interest in real property which is wholly owned by the official or members of his or her immediate family; (b) a business entity wholly owned by the official or members of his or her immediate family; (c) a business entity over which the official exercises sole direction and control, or over which the official and his or her spouse jointly exercise sole direction and control.”   If an exception applies, the official must be careful to avoid giving the impression that he or she is speaking in the interest of any other person or group, or that the official is acting in any official capacity.


4.  Yes.  The regulation contemplates that ten percent of the official’s election district may constitute a “significant segment.”

FACTS


1.  Councilmember Betty Olds asks whether she may participate in a decision regarding changes to Berkeley’s Creek Preservation Ordinance.  Councilmember Olds owns and resides in a home that is developed over a creek in Berkeley.  As a result, development on her property is subject to the restrictions of the Creek Preservation Ordinance.  Currently, the Creeks Preservation Ordinance prevents development of enclosed structures within 30 feet of the centerline of a creek with one very limited exception.  Thus, construction of enclosed structures within 30 feet is only permitted with a variance.  Some members of the city council expressed concern that the development restrictions of the ordinance were too restrictive while other council members believed these restrictions were too permissive.  Consequently, the council has been conducting workshops to examine the ordinance and its effects, to develop a response to the various concerns associated with it.  In light of the fact that a creek runs through the middle of Councilmember Olds’ property, any changes to the Creeks Preservation Ordinance development standards would foreseeably affect her ability to build on the property.  


2.  Planning Commissioner Tim Perry asks whether he may participate in a decision on changes to Berkeley’s Landmarks Preservation Ordinance (the “LPO”).  Commissioner Perry is a public official with ownership interest in real property (his residence) whose property is impacted by the repeal and reenactment of the LPO.  Therefore, the key question is whether proposed changes to the LPO would be deemed to be a direct effect on Commissioner Perry’s real property interest.  The proposed changes to the LPO include changes to the standards for alteration and demolition permits for landmark properties.  The LPO regulates real property subject to its constraints.  Therefore, the commissioner was unsure whether the LPO would be deemed an ordinance directly affecting the real property.

ANALYSIS


A public official may not make, participate in making, or in any way attempt to use his or her official position to influence a governmental decision in which the official knows, or has reason to know, that he or she has a financial interest. (Section 87100.)  The Commission has adopted a standard eight-step analysis for deciding whether an official has a disqualifying conflict of interest.  (Regulation 18700, subdivisions (b)(1) - (8).)


Steps 1. - 3.  Are Councilmember Olds and Planning Commissioner Perry public officials who will make, participate in making, or influence a governmental decision in which the officials’ economic interests are involved?


You acknowledge that these individuals are public officials who will be making, participating in making and influencing governmental decisions with respect to the two different projects before the city.  (Regulations 18701 and 18702 through 18702.3.)
  You also correctly identify that their respective real properties are an economic interest to them.  (Section 87103(b); regulation 18703.2.)


 Your question pertains primarily to step 4 of our standard analysis.


Step 4.  Are the Officials’ Real Property Interests Directly or Indirectly Involved in the Decisions?
Regulation 18704.2(a) describes the circumstances under which an economic interest in real property is directly involved in a governmental decision, while subdivision (b) of the same regulation describes particular instances in which real property interests are not directly involved in a governmental decision.

A real property interest is directly involved in a government decision if it is the subject of the governmental decision, or if it is located within 500 feet of the boundaries of the real property which is the subject of the governmental decision.  (Regulation 18704.2(a).)  Further, real property is directly involved in a decision under any of the following circumstances:

“Real property in which a public official has an economic interest is directly involved in a governmental decision if any of the following apply: 

“(1) The real property in which the official has an interest, or any part of that real property, is located within 500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the governmental decision.  For purposes of subdivision (a)(5), real property is located ‘within 500 feet of the boundaries (or proposed boundaries) of the real property which is the subject of the governmental decision’ if any part of the real property is within 500 feet of the boundaries (or proposed boundaries) of the redevelopment project area.

“(2) The governmental decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of the real property in which the official has an interest or a similar decision affecting the real property.  For purposes of this subdivision, the terms ‘zoning’ and ‘rezoning’ shall refer to the act of establishing or changing the zoning or land use designation on the real property in which the official has an interest.

“(3) The governmental decision involves the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of the real property in which the official has an interest.  

“(4) The governmental decision involves the imposition, repeal or modification of any taxes or fees assessed or imposed on the real property in which the official has an interest.

“(5) The governmental decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.

“(6) The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or improved services.”

As you describe the scope and effect of the two decisions in question, it appears that the real property of the two officials would be directly affected by the respective decisions under subdivisions (a)(1), (2), and (3) above.  However, regulation 18704.2(b)(1) states that real property is only indirectly involved in a governmental decision if:


“The decision solely concerns the amendment of an existing zoning ordinance or other land use regulation (such as changes in the uses permitted, or development standards applicable, within a particular zoning category) which is applicable to all other properties designated in that category, which shall be analyzed under 2 Cal. Code Regs. section 18705.2(b).”

It appears from your facts that with respect to both decisions, the exception in regulation 18704.2(b)(1) applies.  The decisions constitute amendments to existing land use designations applicable to all properties so designated.  Thus the indirect standard would apply and the rest of this analysis will be limited to the indirect standards.


Steps 5. & 6. - What is the applicable materiality standard and is it reasonably foreseeable that the financial effect of the governmental decision upon the officials’ economic interest will meet this materiality standard?

 

Knowing the degree to which the economic interest is involved in the decision, the next step is picking the appropriate standard for evaluating the materiality, that is, the importance of the effect of the decision on the economic interest.  (Regulation 18700(b)(5).) The sixth, and usually most important step, in deciding whether you have a conflict of interest is using the materiality standards (from step 5) to decide if a material financial effect on one or more of your economic interests is reasonably foreseeable as a result of the decision.  (Regulation 18706.) As used here, “reasonably foreseeable” means “substantially likely.” (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.) A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Ibid.)

For indirectly involved real property, the financial effect of a governmental decision regarding a real property interest is presumed not to be material.  “This presumption may be rebutted by proof that that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property in which the public official has an economic interest, which make it reasonably foreseeable that the decision will have a material financial effect on the real property in which the public official has an interest." (Regulation 18705.2(b)(1).)

 


Steps 7. & 8. - The “Public Generally” and “Legally Required Participation” Exceptions

 

Step seven is an exception that applies where the reasonably foreseeable and material financial effect on the official’s economic interest is not distinguishable from the effect on the public generally.

 

In order to fit within this exception, the public official must demonstrate that the governmental decision affects the public official’s economic interests in a manner which is indistinguishable from the manner in which the decision will affect a “significant segment” of the public generally.  (Regulation 18707(a).)  The governmental decision will affect a “significant segment” of the public generally if, with respect to real property, the decision also affects either ten percent or more of all property owners or all homeowners in the jurisdiction of the official’s agency, or the district the official represents; or 5,000 property owners or homeowners in the jurisdiction of the official’s agency.  You have provided no facts to indicate either the ten-percent or 5,000-person threshold is met.  In addition, you would have to demonstrate that the significant segment will be affected in “substantially the same manner” as you are.  You have provided no facts supporting the application of the “public generally” exception.

You asked if ten percent of an elected official’s election district constitutes a “significant segment” for purposes of the Act.  Regulation 18707.1 allows the significant segment test to be applied against an election district rather than the jurisdiction as a whole.  For example, ten percent of the official’s district would be considered a significant segment (rather than ten percent of the city as a whole).  (Borcalli Advice Letter, No. I-93-324.)

	�  Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


	�  As you note, even if a conflict of interest is present, a public official may appear before his or her agency as a member of the general public in the course of its prescribed governmental function in order to represent himself or herself, but only in regard to matters related solely to his or her personal interests, including, but not be limited to: “(A) An interest in real property which is wholly owned by the official or members of his or her immediate family. (B) A business entity wholly owned by the official or members of his or her immediate family. (C) A business entity over which the official exercises sole direction and control, or over which the official and his or her spouse jointly exercise sole direction and control.” (Regulation 18702.4(b)(1)(A-C).)  If this exception applies, the official must be careful to avoid giving the impression that he or she is speaking in the interest of any other person or group, or that the official is acting in any official capacity.


� You have not described any other economic interests of the respective officials, therefore, we limit our analysis to the economic interests set forth above.


	� Your facts do not suggest that the “legally required participation” (step 8) exception applies with respect to either question.  Thus, we do not further discuss this exception.  





