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           November 10, 2004
H. Peter Klein

Office of the County Counsel

501 Low Gap Road, Room 1030

Ukiah, CA 95482

Re:
Your Request for Advice


Our File No.   A-04-180
Dear Mr. Klein:


This letter is in response to your request on behalf of Planning Commissioner Karen Calvert for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  

QUESTION


May Mendocino County Planning Commissioner Karen Calvert take part in planning commission deliberations and voting on a proposed grading ordinance?   
CONCLUSION


Yes.  A possible, relatively modest effect on the cost of building a driveway would not create a conflict of interest disqualifying Commissioner Calvert from taking part in decisions on the proposed grading ordinance.
FACTS


Karen Calvert is a member of the planning commission and either she or her son is likely to build a house on a property not zoned for timber production within the next ten years. However, such construction would require a driveway that is likely to trigger a grading ordinance (see Klein, Advice Letter No. I-04-038), which is currently before the Mendocino County Planning Commission.  The grading ordinance as proposed could change the cost of such a driveway by more than $500.  
ANALYSIS


Your present request for advice is, in effect, a follow-up to our earlier letter discussing the Act’s conflict of interest provisions as they would apply to all members   of the planning commission who make decisions regarding the proposed new grading ordinance, described at some length in our prior letter. Your inquiry now is more narrow, concerning only Commissioner Calvert and her economic interest in one parcel of real property.
  We had earlier concluded that all members of the planning commission were public officials within the meaning of section 82048, who would be making, participating in making, or using their official positions to influence governmental decisions regarding the proposed ordinance.  To answer your current question, we begin by considering whether Commissioner Calvert’s economic interests are directly or indirectly involved in these governmental decisions, taking up the analysis at step 4 of the 8-step analysis employed in our prior letter.

Step 4.  Are Commissioner Calvert’s Economic Interests Directly or Indirectly Involved in Decisions on the Proposed Grading Ordinance?

We found in our earlier letter that the Commissioners’ real property interests are only indirectly involved in the decisions at issue, because the scope and effect of the proposed grading ordinance falls under the provisions of regulation 18704.2(b) – as an amendment of a land use regulation applicable to all properties with specified characteristics throughout the unincorporated areas of the county.  

Commissioner Calvert, like all public officials, has an economic interest in her personal finances, and a foreseeable increase or decrease of $250 or more in her income or expenses in any 12-month period would ordinarily constitute a material financial effect on this economic interest in her personal finances. (Regulation 18705.5(a).) However, this regulation also provides that in evaluating personal financial effects, we may not consider financial effects on the value of real property owned by the official.  What this means, as a practical matter, is that “an effect on real estate… is always considered if present in place of a personal financial effect.”  (Hunt Advice Letter, No. A-02-073.)  Accordingly, we proceed with our analysis by considering only financial effects on Commissioner Calvert’s real property, which is indirectly involved in decisions on the ordinance. 
Steps 5 & 6.  Is It Reasonably Foreseeable that the Changed Cost of a Driveway Would have a Material Financial Effect on Commissioner Calvert’s Real Property Interest? 


Having identified her economic interest and determined that the real property is indirectly involved in the decision at issue, we must next identify the materiality standard appropriate to Commissioner Calvert’s real property interest.  Regulation 18705.2(b) provides that financial effects on real property indirectly involved in a governmental decision are presumed not to be material.  However:  

“This presumption may be rebutted by proof that there are specific circumstances regarding the governmental decision, its financial effect, and the nature of the real property in which the public official has an economic interest, which make it reasonably foreseeable that the decision will have a material financial effect on the real property in which the public official has an interest.  Examples of specific circumstances that will be considered include, but are not limited to, circumstances where the decision affects:

(A) The development potential or income producing potential of the real property in which the official has an economic interest;

(B) The use of the real property in which the official has an economic interest;

(C) The character of the neighborhood including, but not limited to, substantial effects on: traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.”  (Id.)

If at the time a decision is made an official neither knows nor has reason to know facts that would rebut the presumption of non-materiality, the official may presume that any financial effects on his or her indirectly involved real property will not be material.  Commissioner Calvert does, however, indicate that if she decides to build a house on the property, the proposed grading ordinance could change the cost of building a driveway by an amount in excess of $500.  From what we know at present, the only fact that might rebut the presumption of non-materiality is the changed cost of building this driveway.  Such an effect does not appear to be the kind of circumstance illustrated by the examples given in regulation 18705.2(b), which refer to the use and value of a property as a whole.  
Specific monetary thresholds no longer establish materiality under regulation 18705.2(b). Prior to its amendment in late 2000, this regulation did state a materiality threshold for effects of $10,000 or more on the fair market value of the property.  It does not appear that material effects on real property owned by a public official were ever defined in terms of increased construction costs in the range of a few hundred or a thousand dollars, but focused instead on larger effects on the value of the property as a whole.  Commissioner Calvert does not suggest that a driveway could not be built at all, which might substantially alter the use, value, or development potential of the property.  A relatively modest increase in the cost of putting in a driveway, should she decide to build a house on the property, is not a circumstance competent to rebut the regulatory presumption that any financial effects on this real property interest are not material. 

Because we conclude that the changed cost of a driveway on Commissioner Calvert’s real property would not amount to a “material financial effect” as defined at regulation 18705.2(b), and because we have no information on other circumstances that might rebut the presumption of non-materiality, we can only conclude that a “material financial effect” is not a reasonably foreseeable outcome of decisions on the proposed grading ordinance.   
Steps 7 and 8: Exceptions.
An official who otherwise would have a conflict of interest in a decision may still participate in that decision if the circumstances are such that the “public generally” rule might be invoked. This rule applies when the reasonably foreseeable financial effect of a decision upon a public official's economic interests is “material,” but not distinguishable from foreseeable effects on a significant segment of the public generally. (Section 87103; regulation 18707(a).)  Because we do not find a foreseeable “material” financial effect, the public generally rule has no application in this case.  

The same is true for the “legally required participation” rule codified at section 87101 and regulation 18708.  This is an exception that typically applies when an agency is unable to assemble a quorum of its members without the participation of an official who has a conflict of interest.  At present, we have no reason to believe that Commissioner Calvert or a quorum of the planning commission have disqualifying conflicts of interest and are thus unavailable to make legally required decisions on the draft ordinance.  

If you have other questions on this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







General Counsel

By:  
Lawrence T. Woodlock



Senior Counsel, Legal Division
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� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� You report that either Commissioner Calvert or her son may build a house on this parcel of real property.  We are not told that Commissioner Calvert’s son is a public official, and will presume that he is not.  Since the Act’s conflict of interest provisions would not apply to him in that case, we will not refer to Commissioner Calvert’s son in the following analysis.  We are also not told who owns the proposed building site, and will presume that Commissioner Calvert has at least a legal ownership interest in this property worth $2,000 or more.  Thus the following analysis presumes that Commissioner Calvert may build a home on the property in question, in which she has an ownership interest sufficient to implicate the Act’s conflict of interest rules.





