





April 19, 2005
Jill C. Peterson

Korshak, Kracoff, Kong &

Sugano, LLP

2430 J Street

Sacramento, CA 95816-4894

Re:
Your Request for Informal Assistance

Our File No.   I-04-183
Dear Ms. Peterson:


This letter is in response to your request for advice regarding the post-governmental employment provisions of the Political Reform Act (the “Act”).
  Because your letter seeks general assistance we are treating your request as one for informal assistance. 
  Nothing in this letter should be construed to evaluate any conduct that has already taken place.  In addition, this letter is based on the facts presented.  The Fair Political Practices Commission (the “Commission”) does not act as the finder of fact when it renders advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.).
QUESTIONS

1.  Are you banned from contacting the Department of Fair Employment & Housing (“DFEH”) relating to cases that were filed after you resigned from your position with the department?


2.  If yes, may you advise clients on these cases so long as you do not have contact with DFEH?


3.  In which of the following situations are you permanently banned from advising and/or representing someone other than the State of California relating to cases that were filed with the department during your tenure with the department?

a. Cases in which an accusation was issued under your name by the legal division (while acting director)?

b. Cases that were filed in a district office in which you had no involvement and/or obtained no knowledge of?
c. Cases that may have come to your attention as a result of a complaint to your department?

CONCLUSIONS

1.  You are prohibited from contacting DFEH for the purpose of influencing administrative or legislative action on any matter for a period of one-year after your employment terminated.  However, the one-year ban does not apply to enforcement or other quasi-judicial actions, and you may contact DFEH on behalf of clients on cases that were filed after you left DFEH.


2.  Yes.  You may advise clients on cases that were filed with DFEH after your departure as long as you do not have any contact with DFEH.


3.  You are permanently banned from representing any person, for compensation, other than the State of California, before any court or administrative agency, with the intent to influence the outcome of the proceeding, if the proceeding was one in which you participated.  Participation would include accusations issued in your name or directing correspondence addressed to you.  You may, however, participate in cases in which you were not “personally and substantially” involved.  You have not provided any facts for any particular case that would allow us to make this determination.
FACTS


From July 2000 until August 1, 2003, you were the chief deputy director for DFEH.  On August 1, 2003, you became the acting director of DFEH and remained in this position until your departure in June 2004.

DFEH receives complaints from individuals who believe they have been discriminated against in the context of employment, housing, and public accommodations.  These complaints are investigated by consultant staff (approximately 100 -120 investigators) located throughout the state.  If the consultant staff finds there is sufficient evidence to support a violation, they will forward the case to the legal division.  The legal division will then review the case, and if it agrees with the analysis of the consultant they will prosecute the case and issue an accusation against the employer or housing provider.  The accusation is issued in the name of the director, and the department that represents the State of California, not the individual complainant.  Such cases may settle at any time or be taken to hearing before the Fair Employment and Housing Commission.


In your role as chief deputy and acting director, you oversaw the chief counsel and the deputy directors of enforcement as well as the administrative units for the department.  These individuals were responsible for overseeing the managers in each district office who, in turn, supervised the consultants.  Your role was to issue general policy guidelines and to review decisions concerning staffing and case processing procedures.  You were not involved in investigating individual cases nor did you directly supervise any consultant staff responsible for investigating these cases. 


You also oversaw the handling of correspondence that came to the department after you resigned from your position from dissatisfied complainants and/or respondents.  While you did not investigate these claims, you were responsible for making sure they were reviewed by higher level managers to make sure that the correct decisions had been made by the investigators involved.  You were also, on occasion, consulted by the legal division prior to the issuance of an accusation if it involved a policy decision.


You now work for a private law firm.  One aspect of the practice is handling discrimination cases filed against employers.
ANALYSIS


Public officials who leave state service are subject to two types of post-governmental restrictions under the Act, colloquially known as the “revolving door” prohibition and the permanent ban on “switching sides.”  The first restriction is the “one-year ban” prohibiting a state employee from communicating, for compensation, with his or her former agency for the purpose of influencing certain administrative or legislative action (see section 87406, regulation 18746.1).  The second restriction is the  “permanent ban” prohibiting a former state employee from “switching sides” and participating, for compensation, in any specific proceeding involving the State of California if the proceeding is one in which the former state employee participated while employed by the state (see sections 87401-87402, regulation 18741.1).


 I.  The One-Year Ban ─ “Revolving Door”
Section 87406 of the Act prohibits specified officials from acting as an agent or attorney or otherwise representing, for compensation, “any other person, by making any formal or informal appearance, or by making any oral or written communication, before any state administrative agency, or officer or employee thereof,” for one-year after the official left the agency’s employment “if the appearance or communication is made for the purpose of influencing administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.”  An appearance before a state administrative agency does not include an appearance in a court of law or before an administrative law judge.  (Section 87406(d), see also regulation 18746.1).

Regulation 18746.2(a) further provides:

  “(a) For purposes of Government Code Section 87406, a formal or informal appearance or oral or written communication is for the purpose of influencing if it is made for the principal purpose of supporting, promoting, influencing, modifying, opposing, delaying, or advancing the action or proceeding.  An appearance or communication includes, but is not limited to, conversing by telephone or in person, corresponding with in writing or by electronic transmission, attending a meeting, and delivering or sending any communication.” 

Your question deals specifically with representing clients on enforcement cases that were filed with DFEH after you left the agency.  In the Ordos Advice Letter, No. 
A-95-052, we stated that “the definition of ‘administrative action’ does not appear to encompass enforcement or other quasi-judicial actions.”  Based thereon, we stated that “no aspect of Commission enforcement actions are (sic) covered by the one-year ban.”  According, you are not prohibited, under the one-year ban provisions, from contacting DFEH on enforcement matters relating to cases that were filed with the agency after your departure.  Obviously, you may also advise clients on these cases. 
II. The Permanent Ban on “Switching Sides”

The second post-employment restriction under the Act is a permanent prohibition on influencing any judicial, quasi-judicial, or other proceeding in which the administrative official participated while in state service.  (Sections 87401 and 87402; regulation 18741.1.)  In other words, a public official may never “switch sides” in a proceeding after leaving state service.
Sections 87401 and 87402 provide:
  “No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi-judicial or other proceeding if both of the following apply:
  “(a) The State of California is a party or has a direct and substantial interest.
  “(b) The proceeding is one in which the former state administrative official participated.”  (Section 87401.)
  “No former state administrative official, after the termination of his or her employment or term of office shall for compensation aid, advise, counsel, consult or assist in representing any other person (except the State of California) in any proceeding in which the official would be prohibited from appearing under Section 87401.”  (Section 87402.)

An official is considered to have “participated” in a proceeding if the official took part “personally and substantially through decision, approval, disapproval, formal written recommendation, rendering advice on a substantial basis, investigation or use of confidential information as an officer or employee....”  (Section 87400(d).)  A former state official who held a management position in a state administrative agency is deemed to have participated in a proceeding if: (1) the proceeding was pending before the agency during his or her tenure, and (2) the proceeding was under his or her supervisory authority.  (Section 87400(d); regulation 18741.1(a)(4).)
“Supervisory authority” is not a phrase defined under the Act.  This phrase was adopted by the Commission in the Brown Advice Letter, No. A-91-033.
  At its 
April 25, 1991, meeting the Commission, in response to Mr. Brown's request for advice, passed a motion deeming former supervisors in state administrative agencies to have participated personally and substantially in proceedings which were initiated or pending, and were under the former officials’ supervisory authority during the official's prior state employment.  This motion was embodied in the advice subsequently issued in the Brown letter.  (Erickson Advice Letter, No. I-02-198.)

The Brown advice was premised on the Commissions’ finding that it was within the Enforcement Division Chief's normal job duties to directly oversee any one of the enforcement matters pending in that division by means of the type of activities described in section 87400(d).  It was not considered material to the applicability of the ban that he chose not to exercise any of those activities in the proceeding prior to separating from state service.  The advice in Brown noted that since 1985, the Commission's staff had consistently advised that a former state administrative agency official is deemed to have personally and substantially participated in all proceedings of his former agency, if those proceedings were in his or her chain of command during the official's tenure at the agency.  (Sanford Advice Letter, No. A-85-182; Erickson, supra.)
Thereafter, regulation 18741.1 was adopted.  When deliberating upon the then-proposed regulation, subdivision (a)(4) was characterized as a codification of the Sanford and Brown advice letters, with the exception that the regulation was not meant to address situations where an officials’ acts are merely ministerial.  (Recorded Commission Meeting, 1/7/99; Erickson, supra.)
Subsequently, in the Commission’s opinion in In re Lucas (2000) 14 FPPC Ops. 15, (copy enclosed) the Commission determined that not all proceedings subordinate to an official within his or her chain of command are considered “under his or her supervisory authority.”  The Commission concluded there that an official's general administrative oversight of a program to be carried out by those subordinate to the official on an agencies’ organizational chart was insufficient to rise to the level of “personal and substantial” involvement required by the Act.
After an extensive discussion of the facts and the officials’ job responsibilities as a Deputy Director at the State Board of Equalization, the Commission concluded that despite the fact field audits were conducted by staff within the Deputy Director's chain of command, the position of Deputy Director did not have a role, either indirect or direct, supervisory or otherwise, in reviewing specific individual audits or audit decisions, or otherwise supervising the audits; those supervisory responsibilities were expressly delegated to others in the agency's structure.  For this reason, the Commission concluded that these field audits were not proceedings made by individuals under the Deputy Director's supervisory authority.  In so doing, the Commission distinguished the facts in Lucas from those in the Brown advice letter, in that Brown involved an official with “direct supervisory control over all enforcement matters within the agency,” (Brown, supra) while finding in the Lucas Opinion that “Mr. Bystrom’s general administrative responsibilities [were] insufficient to rise to the level of ‘personal and substantial’ [as] required by statute.”

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


�  Pursuant to regulation 18329, subdivision (c)(3)(copy enclosed), informal assistance does not confer immunity.


�In Brown, the Commission considered a request from a former Chief of its Enforcement Division, concerning applicability of the permanent ban to his post-retirement representation in an enforcement case that commenced in the waning weeks of his state service.  The Commission rejected his argument that he was not personally and substantially involved in that proceeding since no substantive work was undertaken either by him or the enforcement staff in the matter during his tenure.


� The Lucas opinion further stated, “We caution that nothing in this opinion should be taken to mean that general job classification trumps actual experience.  Where, as exemplified in Mr. Bystrom’s participation in audits before the Board, there is actual participation by an official in a given matter, that official is permanently disqualified from future participation after leaving state service.”





