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October 8, 2004
David Rist

Department of Toxic Substances Control

Site Mitigation Branch

Office of Military Facilities

700 Heinz Avenue, Suite 200

Berkeley, CA 94710

Re:
Your Request for Advice


Our File No.   A-04-187

Dear Mr. Rist:


This letter is in response to your request for advice regarding the post governmental employment provisions of the Political Reform Act (the “Act”).

QUESTIONS

You are currently employed with the Department of Toxic Substances Control (“DTSC”) and are contemplating employment with the City of San Francisco (“City”).  You are employed as a scientist and have been participating in decisions regarding the United States Navy and cleanup issues surrounding the Naval Station Treasure Island (“NSTI”)and Hunter’s Point.  Your new responsibilities with the City would entail similar issues, and you ask:

1.  Since you are currently only communicating DTSC’s position and do not have decision-making authority, would this obviate the need for the permanent and one-year bans?

2.  Are each of the issues or documents that you discuss with the Navy considered individual “proceedings” and each time a new document is reviewed and commented on, would it be the beginning of a new proceeding?


3.  Does the permanent ban and the one-year ban apply if you represent the City in front of DTSC in matters relating to proceedings that you participated in but that are not yet complete?


4.  Can you immediately begin representing the City in meetings with DTSC on new proceedings that were started after you began representing the City?


5.  Is the umbrella document created to address the pollution cleanup issues considered a new document?


6.  Does the fact that the San Francisco Redevelopment Agency is a quasi-state agency allow you to represent the City without having to consider the permanent or one-year bans?


7.  Are the individual leases that you communicated with the Navy on regarding Hunter’s Point Shipyard, which were subsequently finalized and executed, considered individual proceedings?  Can you could represent the City on other “new proceedings” at Hunter’s Point?


8.  Since you have not represented DTSC’s position on Hunter’s Point for greater than 12 months, does the one-year ban apply to any new proceedings?  (You are assuming that all of the prior proceedings were considered final and that your new position with the City will only involve new issues with which you have not previously had an involvement.)


9.  Could you could represent the City in communications with DTSC without either the permanent ban or one-year ban being applied when the communications are on sites and issues totally unrelated to either NSTI or Hunter’s Point?

CONCLUSIONS


1. – 9.  The permanent ban on “switching sides” does prevent you from representing the City and County of San Francisco as a project manager on the Naval Station Treasure Island cleanup project in proceedings in which you participated.  It does not, however, apply to new proceedings.  Because the Hunter’s Point leases are concluded proceedings for purposes of the one-year ban, you are not permanently banned from participation in new lease discussions.  However, the one-year ban does apply to certain communications with DTSC, as discussed below.  

FACTS


For the past six years, you have been employed by the State of California, Department of Toxic Substances Control (“DTSC”) as a project manager in the DTSC site mitigation program. You have been primarily responsible for administering both federal and state regulations that apply to the cleanup of soil and groundwater at Navy bases in the San Francisco Bay Area (specifically, the Naval Station Treasure Island as the lead project manager and in an advisory role to the project manager at Hunter’s Point Shipyard several years ago).  You are classified as a scientist and do not represent the DTSC as an attorney nor have there been any legal proceedings during your tenure on these projects. You are a represented employee and are required to file a conflict-of-interest statement every year.


The United States Navy is completing the CERCLA process (Comprehensive Environmental Response, Compensation, and Liability Act (“CERCLA”), commonly known as Superfund).  DTSC oversees the process.  Treasure Island eventually will pass to the City and the City has been monitoring and will continue to monitor the Navy’s compliance efforts and plans for the future.  


In the CERCLA process, you describe four distinct phases or stages, each discreet unto themselves.  First is the preliminary background discovery stage, at which a given site is identified and a summary of the risk made.  The second stage is the remedial investigation stage at which point the need for corrective actions is contemplated.  At the third stage, the feasibility stage, one considers alternatives to remediate the problems associated with the site and chooses one of the alternatives.  The final stage is called the record of decision.  This is an administrative document, describing the work that has been done, the obligations of specific parties in the future, and any deed restrictions or decisions.  


Each communication between DTSC and the Navy is related to a specific issue on a specific site at Treasure Island and is normally related to one of the four technical documents described above that has or will be submitted to DTSC for review and comment.  These documents have specified review cycles and time frames and at the end of each cycle, the document is finalized.  These site specific technological documents will eventually support an umbrella document that will certify site closure for a “grouping” of sites.


Your primary responsibilities are to attend project meetings with the Navy, other federal and state agencies and the City and County of San Francisco and present DTSC’s position with regard to the cleanup efforts at Naval Station Treasure Island. You also conduct field oversight of ongoing cleanup activities and review and comment on technical documents related to the cleanup and closure of specific areas on the base. Occasionally, you are required to write a letter that clarifies DTSC’s position on matters related to the ongoing cleanup but have not issued any legal notices, corrective action letters, etc. that would be considered legally enforceable. You also prepare internal briefing and tracking memos and consult with other technical staff on the project.  


You also worked on the Hunter’s Point Shipyard (“Hunter’s Point”) project several years ago in an advisory role regarding environmental issues related to the leasing of property.  Specifically, you provided comments on individual lease proposal documents that were finalized and subsequently executed between the Navy and individual privately owned businesses on the shipyard.  The City was not a part of these discussions or leases.


Currently you are seeking employment with the City and County of San Francisco Redevelopment Agency as a project manager who would represent the city at meetings with the DTSC on both the Naval Station Treasure Island project as well as the Hunters Point Project. You would be attending meetings and representing the city only as it applies to the redevelopment of these former bases.  Specifically, this would include discussing the timeframe for cleanup and the city’s proposed development plans and how they would fit with the Navy’s schedule and cleanup goals.  You will monitor the discussions between the Navy and regulatory agencies and will also provide comments on new documents once they have been generated by the Navy.  You will communicate the City’s redevelopment plans and schedules and report back to City management on the status of those discussions.  The City has an interest in the proceedings but is not a formal party with a statutory ability to influence the outcome.  The City will employ a consultant who will attend these meetings with you.  You will primarily be assisting the consultant, providing comment and evaluation to the consultant.  The consultant will be directly negotiating with the other parties at the meetings.  

ANALYSIS

Post-Governmental Employment Restrictions


Public officials who leave state service are subject to two types of post-governmental employment restrictions under the Act. The first is a permanent prohibition on advising or representing any person for compensation in any judicial or other proceeding in which the official participated while in state service. The second is a one-year prohibition on making any appearance before their former agency for compensation for the purpose of influencing administrative, legislative or other specified actions.
 
1. Permanent Ban on “Switching Sides”

Sections 87401 and 87402 prohibit former state administrative officials, who participated in a judicial, quasi-judicial or other proceeding while employed by a state agency, from being paid to represent or assist in representing another person regarding that same proceeding. Section 87401 specifically provides:

“No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi-judicial or other proceeding if both of the following apply:


“(a) The State of California is a party or has a direct and substantial interest.
 
“(b) The proceeding is one in which the former state administrative official participated.” (Section 87401.)
 

Section 87402 provides:
 

“No former state administrative official, after the termination of his or her employment or term of office shall for compensation aid, advise, counsel, consult or assist in representing any other person (except the State of California) in any proceeding in which the official would be prohibited from appearing under Section 87401.” (Section 87402.)

Regulation 18741.1 further clarifies that:
 

“(a) The prohibitions of Government Code Sections 87401 and 87402 apply to any state administrative official if all of the following criteria are met:
 
“(1) The official has permanently left state service or is on a leave of absence.
 
“(2) The official is compensated, or promised compensation, for making an appearance or communication, or for aiding, advising, counseling, consulting, or assisting in representing another person, other than the State of California, in a judicial, quasi-judicial or other proceeding. However, a payment made for necessary travel, meals, and accommodations received directly in connection with voluntary services are not prohibited or limited by this section.
 
“(3) The official makes an appearance or communication before any officer or employee of any state administrative agency for the purpose of influencing, as defined in 2 Cal. Code Regs. Section 18746.2, a judicial, quasi-judicial or other proceeding, including but not limited to any proceeding described in 2 Cal. Code Regs. Section 18202, subdivisions (a)(1)-(a)(7). 
 
“(4) The judicial, quasi-judicial or other proceeding includes any proceeding in which the official participated personally and substantially by making, participating in the making, or influencing of a governmental decision, as defined in 2 Cal. Code Regs. Sections 18702.1-18702.4, but excluding any proceeding involving the rendering of a legal advisory opinion not involving a specific party or parties. Any supervisor is deemed to have participated in any proceeding which was “pending before,” as defined in 2 Cal. Code Regs. Section 18438.2, subdivision (b), the official’s agency and which was under his or her supervisory authority.
 
“(5) The judicial, quasi-judicial or other proceeding is the same proceeding in which the official participated.” (Regulation 18741.1.)
As a project manager who is required to file statements of economic interests on a yearly basis, you are a state administrative official and subject to the permanent ban. (Section 87400(b).)  


As stated above, the permanent ban is a lifetime ban and applies to any judicial, quasi-judicial or other proceeding in which you participated while a state administrative official at the DTSC or other state agency.  “‘Judicial, quasi-judicial or other proceeding’ means any proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency....”  (Section 87400(c).)  It includes a proceeding in which state administrative officials participate, but leave state employ before the proceeding concludes.  

To apply the permanent ban to your situation, you need to identify the proceedings in which you participated while employed by the state.  “Participated” is defined at section 87400(d) as follows:
 

“‘Participated’ means to have taken part personally and substantially through decision, approval, disapproval, formal written recommendation, rendering advice on a substantial basis, investigation or use of confidential information as an officer or employee, but excluding approval, disapproval or rendering of legal advisory opinions to departmental or agency staff which do not involve a specific party or parties.” (See also regulation 18741.1.)


You stated that as a project manager for DTSC you have been primarily responsible for administering both federal and state regulations that apply to the cleanup of soil and groundwater at Navy bases in the San Francisco Bay Area.  The cleanup of the Navy bases under the authority of the DTSC appears to be a “judicial, quasi-judicial or other proceeding” for the purposes of the permanent ban. The regulated cleanup is the enforcement of an existing law as determined by the DTSC and not the creation of new rules or regulations as in a quasi-legislative proceeding.  (See regulation 18202.) 
Your primary responsibilities in these proceedings include:

· Attending project meetings with the Navy, other federal and state agencies and the City and County of San Francisco;

· Presenting DTSC’s position with regard to the cleanup efforts at Naval Station Treasure Island;

· Conducting field oversight of ongoing cleanup activities;

· Reviewing and commenting on technical documents related to the cleanup and closure of specific areas on the base;

· Writing letters to clarify DTSC’s position on matters related to the ongoing cleanup; 

· Preparing internal briefing and tracking memos; and 

· Consulting with other technical staff on the project.  


2. One-Year Ban

In addition to the permanent ban, the Act prohibits specified officials, for one year after leaving state service, from being paid to communicate with or appear before their former agency for the purpose of influencing administrative or legislative action, or any action or proceeding involving the issuance, amendment, awarding or revocation of a permit, license, grant, contract or the sale of goods or property. Section 87406(d)(1) specifically provides that no designated employee of a state administrative agency:
 

“. . . for a period of one year after leaving office or employment, shall, for compensation, act as agent or attorney for, or otherwise represent, any other person, by making any formal or informal appearance, or by making any oral or written communication, before any state administrative agency, or officer or employee thereof, for which he or she worked or represented during the 12 months before leaving office or employment, if the appearance or communication is made for the purpose of influencing administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.  For purposes of this paragraph, an appearance before a state administrative agency does not include an appearance in a court of law, before an administrative law judge, or before the Workers’ Compensation Appeals Board.”  (Emphasis added.) (Section 87406(d)(1).)
“Administrative action” is defined as “the proposal, drafting, development, consideration, amendment, enactment, or defeat by any state agency of any rule, regulation, or other action in any ratemaking proceeding or any quasi-legislative proceeding ….”  (Section 82002(a).)  This is not a ratemaking proceeding, and to determine whether it is a quasi-legislative proceeding, regulation 18202 provides, in pertinent part:

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� In addition, the Act contains restrictions on a state employee who is negotiating or has any arrangement concerning prospective employment.  (Section 87407, regulation 18747.) This section does not pertain to your negotiations with the City and County of San Francisco Redevelopment Agency since the prohibitions of section 87407 do not apply if the prospective employer is a local government agency.  (Regulation 18747(d)(3).)





