





October 20, 2004
Charles T. Kilian 
Office of the City Attorney

City of Cupertino

20410 Town Center Lane, Suite 210

Cupertino, CA 95014-3255

Re:
Your Request for Informal Assistance

Our File No.   I-04-189
Dear Mr. Kilian:


This letter is in response to your request for advice on behalf of Cupertino Councilmember Sandra James regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 Nothing in this letter should be construed to evaluate any conduct that has already taken place.  Since you do not ask about a particular governmental decision, we are rendering informal assistance.
 
QUESTION

If Councilmember James accepts a salaried position with the Cupertino Chamber of Commerce, will she be disqualified from participating in future land use and business decisions regarding land and businesses owned by members of the chamber of commerce?
CONCLUSION

Not necessarily.  If Councilmember James were to be employed by the local chamber of commerce as executive director, the conflict-of-interest provisions of the Act require her disqualification in future land use and business decisions regarding land and businesses owned by members of the chamber of commerce only if there was a reasonably foreseeable material financial effect on the chamber as a result or decision, or if the decision had a personal financial effect on the council member.    

FACTS

Sandra James is an elected city council member who is considering employment with the local chamber of commerce in Cupertino as its salaried executive director.  The chamber of commerce is a private nonprofit organization that collects money from dues paying members in order to promote the business climate in the City of Cupertino.  Most major businesses, including those which own large tracts of undeveloped and partially developed land, are dues paying members of the chamber of commerce.  
ANALYSIS

The Act’s conflict-of-interest provisions ensure that public officials will “perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.” (Section 81001(b).)  Section 87100 prohibits any public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.
The general rule, however, is that a conflict of interest exists whenever a public official makes, participates in making, or otherwise uses his or her official position to influence a governmental decision which has a reasonably foreseeable material financial effect on one or more of his or her economic interests.
The Commission has adopted an eight-step standard analysis for deciding whether an official has a disqualifying conflict of interest. Analysis of the following questions is applied below. (Regulation 18700.)  
Questions One and Two: Is Ms. James considered a “public official” and is she making, participating in making, or influencing a governmental decision?
The Act’s conflict-of-interest provisions apply only to public officials.  “Public official” is defined as “every member, officer, employee or consultant of a state or local government agency ....” (Section 82048.)  A city council member is a public official and is, therefore, subject to the Act’s conflict-of-interest rules.   
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in making a governmental decision” when voting on an issue that comes before him or her in his or her official capacity. 
A member of the city council makes governmental decisions anytime he or she exercises discretion or judgment with regard to an issue that is brought before the official.   

Question Three: What are the council member’s economic interests – the possible sources of a conflict of interest? 
The Act’s conflict-of-interest provisions apply only to conflicts arising from economic interests.  The economic interests from which conflicts may arise are defined within section 87103 of the Act and regulations 18703 – 18703.5.  The two implicated by your request are: 
(1)
Any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision.  (Section 87103(c); regulation 18703.3) and
(2) 
His or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.  This is known as the “personal financial effects” rule.  (Section 87103; regulation 18703.5.)
Clearly, the chamber will be an economic interest of the council member by virtue of the salary received. However, your question is not whether Councilmember James is required to disqualify herself where the chamber of commerce appears before her, but rather will she be required to disqualify herself when members of the chamber appear before her.
For conflict of interest purposes, the Commission has “pierced” through entities, such as nonprofit corporations, on some occasions based on the nature of the relationship between the entity and person who controls the entity.  Generally, members of a nonprofit organization are not considered to be sources of income to an official unless one, or a few, of the nonprofit organization’s members who are financially affected by the governmental decision actually control the organization’s decisions.  Assuming no one member, or only a few members, make the decisions of the chamber, including decisions regarding employment and compensation, it is not appropriate to pierce through the nonprofit corporate structure as applied to any single member of its board.  (Deadrick Advice Letter, No. I-03-143.)
For purposes of this letter, we assume that Councilmember James has no other economic interest relevant to the governmental decision about which you inquire.  

Question Four:  Are Ms. James’s economic interests directly or indirectly involved in the governmental decision?  
“A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:

(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;
(2) Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.” (Regulation 18704.1(a)(1)-(2).)  
If a person who is an economic interest to the public official is not directly involved in a governmental decision, the person is deemed to be indirectly involved.  (Regulation 18704.1(b).)
Therefore, if the chamber of commerce were the applicant or the subject of the decision before the council, the chamber would be directly involved.  However, if a member of the chamber of commerce comes before Councilmember James, the official’s economic interest in the chamber would be indirectly involved.  

With respect to personal finances, regulation 18704.5 provides that a public official or his or her immediate family is deemed to be directly involved in a governmental decision which has any financial effect on his or her personal finances or those of his or her immediate family.  You stated that the council member’s salary is fixed and will not be affected by decisions of the city council.  Assuming no decisions affect the council member’s personal expenses, income, assets, or liabilities, as well as those of his or her immediate family, the council member’s personal finances will not result in a conflict of interest. 

 Question Five:  What is the applicable materiality standard?
“Any reasonably foreseeable financial effect on a person who is a source of income to a public official, and who is directly involved in a decision before the official’s agency, is deemed material.”  (Regulation 18705.3.)  The standard for determining materiality of an economic interest directly involved in the governmental decision is the “one penny” rule.  If the income of the public official were to increase or decrease by one penny, the financial effect on the economic interest is deemed material.  
In order to determine if an indirect economic interest is material, the Commission has created a set of standards for nonprofit organizations.  (Regulation 18705.3.)  For example, in the case of a relatively small nonprofit entity, where the gross annual receipts are $100,000 or less, the effect of a decision will be material if: 
“(i) The decision will result in an increase or decrease of the entity’s gross annual receipts for a fiscal year in the amount of $10,000 or more. 
(ii) The decision will cause the entity to incur or avoid additional expenses or to reduce or eliminate existing expenses for a fiscal year in the amount of $2,500 or more.

(iii) The decision will result in an increase or decrease in the value of the entity’s assets or liabilities in the amount of $10,000 or more.”  (Regulation 18705.3(b)(2)(F).) 
Thus, if a member of the chamber of commerce comes before the city council and it is reasonably foreseeable that Ms. James’s decision would affect the income of the chamber of commerce, the effect will be considered material if it meets the thresholds in regulation 18705.3.

Notwithstanding the materiality standard above, a separate standard can also define when a public official’s governmental decisions will have a reasonably foreseeable material financial effect upon a source of income that is one of his or her economic interests.  This is the “nexus test,” which states “[a]ny reasonably foreseeable financial effect on a person who is a source of income to a public official is deemed material if the public official receives or is promised the income to achieve a goal or purpose which would be achieved, defeated, aided, or hindered by the decision.” (Regulation 18705.3(c).)  
The rationale for the “nexus” test is that a public official may not accomplish in his or her public capacity what the public official is paid to accomplish in his or her private capacity.  When a connection exists between a person’s job and his or her role as a public official, there is a presumption that the value of the employee’s services to the employer is based on the fact that the employee is a public official.  In this instance, Councilmember James would earn a salary as the executive director of the chamber of commerce, thus a nexus may exist in connection with some governmental decisions.  In order to further analyze potential nexus issues, however, we would need to receive additional facts regarding a particular governmental decision. 
Question Six: Is it substantially likely the governmental decision will meet the materiality standards?
� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18997, of the California Code of Regulations.  	


� Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3).)


� To better determine if the governmental decision would have a material financial effect we will need facts specific to that decision, in which case you could request additional advice letters with specific facts to that decision.  





